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THE S
NEGLIEAETQ%ARD OF CARE AND PROOF OF
g E IN MEDICAL PROFESSION —
FROM BOLAMTO BOLITHO

Kiran Gupta*
I. INTRODUCTION

Avonod il:'ldgf:\‘;g lllg'éll_lIS, but this fact does not hold true for every patient.
i v rld Health Orgaptzatmn one in 10 hospital admissions
medical ere rse event and onein 300 admissions in death. Unintended
. ors have become a big threat to patient safety and WHO lists
it among the top 10 killers in the world. .

) ' R_lght to life enshrined in article 21 of the Constitution of india
m‘?l“fies right to health. Every medical professional whe therata government
hq spital or otherwise has the professional obligation to extent his services
with flue expertise for protecting life. However, medical professionals,
despite prudence and care, commits €rrors in their day to day medical
practice such as incorrect diagnosis, wrong treatment and lack of consent.
This inherent fallibility in the medical profession is directly related to legal

action. Previously, medical professionals were mainly worried about failing

to save the life of a patient or providing satisfactory treatmentto a sick
person. Now, they are also worried about the legal consequences of

their failure.
Ever since medical professionals have been brought within the
ambit of the Consumer Protection Act 1986,' there has been a drastic
_increase in the number of cases filed against doctors. A good number of
patients and their relatives take serious view of medical negligence. Day-
‘by day, more and more medical negligence cases are registered against
doctors and surgeons in Consumer Forum. However, it is a great mistake
to think that doctors and hospitals are easy targets for dissatisfied patients.
They are not liable for everything that goes wrong with the patients. They
are only required to exercise reasonable care and skill in their treatment
of patients. They will be held guilty of negligence only if they fall short of
the standard of a reasonably skillful medical practitioner.

* Associate Professor, Law Centre-II, Faculty of Law, University of Delhi.
\ Indian Medical AssociationV. V.F. Shanta, AIR 1996 SC 550.
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In acase against a doctor, the AIE ISIEIDDH the Clairnamt Xy
that the doctor was negligent and fhat hlshneﬁ 1g€nce Causeq the ::{
which the complaint is made. It is he who ; ?lf to Prove . the _]u%f
falls short of the standard of a reasonably 51'_111 'ill Medjcg) Map, o
to be supported by expert evidenc;e or medical ltel‘ature.g is
[f the initial burden of negligence is discharged by the claim ity
be for the doctors to substantiate their defence that there Was ng negy oulg
The aim of this paper is to explain how th::: !aw of medicy) negug?%'
operates in India, taking into account the rising dDCIOr-pati “FE

: Ent Con b
and legal intervention.

I1. NEGLIGENCE: DuTties ANp Lia BILITIES OF MEDICAL PROFESS]UNM
§

A. Types of liabilities
Ifa doctor is negligent in the performa.qce of his duties, he i
open to both criminal and civil liability. The llablllli}f May arise ynge, the
Indian Medical Council Act 1956 (professional misconduct), under gy,
Indian Penal Code | 860 (criminal liabi lity) or under the Indian Cﬁﬂtract

of the code of medical ethics, to the society for criminal negli
the victims for tort and breach of contract,

can also be sent to jail, apart from the ¢
court or by the consumer forum.,

becomes actionable when it results
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2011-2012] MEDICAL NEGLIGENCE 3

do. or doing something which a prudent and reasonable man would not
do.” Itis the omission to do what the law requires, or the failure to do
anything in a manner prescribed by law.

To constitute negligence one has to prove a duty to take care,
breach of that duty and the resulting damage. Therefore, the essential
components of negligence are:

1. Theexistence of a duty to take care which the defendant owes to
the plaintiff;

)

The breach of that duty towards the plaintiff; and
3. Damage or injury to.the complainant as a result of such breach.
C. Medical Negligence

Medical negligence is the failure of a medical practitioner to provide
proper care and attention and exercise those skills which a prudent, qualified
person would do under similar circumstances. Itis a commission or omission
of an act by a medical professional which deviates from the accepted
standards of practice of the medical community, leading to an injury to
the patient. It may be defined as a lack of reasonable care and skill on the
part of amedical professional with respect to the patient, be it his history
taking, clinical examination, investigation, diagnosis, and treatment that
has resulted in injury, death, or an unfavorable outcome. Failure to act in

- accordance with the medical standards in vogue and failure to exercise
due care and diligence are generally deemed to constitute medical negligence.

ITT. MEDiCAL NEGLIGENCE UNDER CiviL LAw
' A. Extent of duty of care

The duty of care for a medical professional starts from the time -
the patient gives an implied consent for his treatment and the medical
professional accepts him as a patient for treatment, irrespective of financial
considerations. This duty starts from taking the history of the patient and
covers all aspects of the treatment, like writing proper case notes,
performing proper clinical examination, advising necessary tests and
investigations, making a proper diagnosis, and carrying out careful treatment.

* Blythv. Birmingham Waterworks Company, (1856) EWHC exch J 65.
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In 1969, the Supreme Court in Laxman Balkrig),
Trimbak Babu Godbole® held: .

A person who holds himself out ready tu‘give medica] advice
treatment impliedly undertakes that he is possesseq of skijj
knowledge for that purpose. He owes a duty of care j, dei:id?ﬂd
whether to undertake the case, he owes a duty of care in detidin
what treatment to give and, he owes aduty of care in the admi“jsnaﬁn
of that treatment. A breach of any of these duties gives 5 ri ght?;;‘
action for negligence to the patient.

This means that when a medical professional, whq POSSesges
certain degree of skill and knowledge, decides to treat a Patient, e i:
duty bound to treat him with a reasonable degree of skill, care and
knowledge. If he falls below this, he will be held liable for negligence,

The Supreme Court has deprecated the practice of d'octors and
certain government hospitals to refuse even primary medica] aid to the
patients and referring them to other hospitals simply because they are
medico legal cases®. The Court declared that every doctor whether at 4
government hospital or otherwise has the professional obligation to extend
his service with due expertise for protecting life. The Court also directed
that the decision should be given wide publicity so that every doctor
- wherever he be within the territory of India should forthwith be aware of
this position.

B. Standard of Care in Medical Profession

A person who holds himself out ready to give medical advice and
treatment, impliedly undertakes that he is possessed of skill and knowledge
_ff_‘f the purpose and bring to exercise that skill and competence with
reasonable care and diligence. He can be held liable on one of the two
findings: either he was not possessed of the requisite skill which he professed
to have possessed, or, he did not exercise, with reasonable competence
in the given case, the skill which he did possess. He should possess 2

_ certain degree of competence and should exercise reasonable care I
-discharge of his duties 3

4 NATIONAL CAPITAL LAW JOURNAL

. * AIR1969SC 128,

! Pt Parmanand Katara. v. Union of India, AIR 1989 SC 2039.
* Supra n.1.
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Medical practitioners operate in spheres whf.:re success cannot
be achieved in every casc and very often success or faﬂur\? depends upon
factors beyond their control. In fact, even the most ?xperlenced me_d.lcal
practitioners may fail to detect the true flature ofa dlscas'e_or aco ndltl-on.
The courts consider this while determining the accountability of a medical
practitioner when a case against a doctor arises. Consequently a doctor
can only be held liable if his mistake was a result of absence of reasona!)le
skill, knowledge and care expected on his part. The sia:ndard to be applied
for judging _whether a person charged has been neghgf:nt or ncft, ':.vould
be that of an ordinary competent person exercising ordinary skill in that
profession.® The standard is that of a reasonable average.

In Halsbury'’s Laws of England the degree of skill and care
required by a medical practitioner is stated as follows:

The practitioner must bring to his task a reasonable degree of
skill and knowledge, and must exercise a reasonable degree of
care. Neither the very highest nor a very low degree of care and
competence, judged in the light of the particular circumstances of
each case, is what the law requires, and a person is not liable in
negligence because someone else of greater skill and knowledge
would have prescribed different treatment or operated in a different
way; nor is he guilty of ne gligence if he has acted in accordance
with a practice accepted as proper by a responsible body of medical
men skilled in that particular art, even though a body of adverse
opinion also existed among medical men.

Deviation from normal practices is not necessarily evidence
of negligence. To establish liability on that basis it must be shown .
(1) that there is a usual and normal practice; (2) that the defendant
has not adopted it; and (3) that the course in fact adopted is one
no professional man of ordinary skill would have taken had he
been acting with ordinary care.”

: 4 A doctor has a legal duty to take care of his patient. Whenever a
patient visits a doctor for treatment there is a contract by implication that
the doctor will take reasonable care to treat him. If there is a breach of

‘T Jacob Mathew v. State of Punjab, (2005)6 SCC 1.
Haissury’s Laws OF ENGLAND (4" edn.) vol.30, para 35.

#ﬁm‘ﬂ.MH‘!mnm...__.
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that duty and if it results in i_ﬂle'Y or danggﬁghreego?mr Will he ol
liable. The doctor must exercise a reasonable deg dU Careang ¢ ill ,
his treatment; but at the same time he does_nﬂt and cannot guﬂrant‘“
cure. In other words, a doctor 1S only required to Snsure dye Care 5
treating the patient. Liabilit): ir} case of medlci;ll “_eg.l 'BENce arises noy . ;r:
the patient has suffered an injury but when the mJ“"B"’ has resulteq due
the conduct of the doctor which has'fal len below lhﬂ Sldf}dard Gfmaﬁonablu
care. The skill of medical practitioners may differ from one dog,
another. There may be more than one course of treatment which, May b,
given for treating a particular disease. Medical OpInion may differ With
regard to the course of action to be taken for treating a patient. A long
as the doctor acts in amanner which is acceptable to the medical Professigy,
and treats the patient with due care and skill, thf: doctor will not be guilty
of negligence even if the patient does not survive or suffers a permaney
ailment. _

The law does not condemn the doctor when he only does thyt
which many a wise and reasonable doctor so placed would do. He is ngt
guilty of negligence if he acts in accordance with the practice accepted ag
proper by a responsible body of medical men skilled in that particular
task. It only condemns him when he falls short of the accepted standards
of that great profession. Courts would indeed be slow in attributing
negligence on the part of a doctor if he has performed his duties to the
best of his abilities and with due care and caution.® The doctor has a
discretion in choosing treatment which he proposes to give to the patient
and such discretion is relatively ampler in cases of emergency.’ Neither
the very highest nor a very low degree of care and competence judged in

the light of the particular circumstances of each case is what the law
requires.

There is however, a difference between standard of care on the
one hand and degree of care on the other. In the case of a doctor, the
standard of care expected of him remains the same in all cases, but the
degree of care will be different in different circumstances. Thus, while the
- same standard of care is expected from a generalist and a specialist, the
degree of care would be different. Ahigher degree of skill is expected
from a specialist when compared to that of a generalist.

¥ Achutrao Haribhau Khodwa v, State of Maharashtra, AIR 1996 SC 2377
® A.S.Mittal v, State, AIR 1989 SC 1570,

J—
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What amounts to reasonable care changes with the advancement
of science and technology. A doctor has to constantly update his knowledge
in tune with the changing time with a view to improve the standard expected
of him. Atthe same time, it may not be necessary for the doctor to know
all the developments that have taken place in the field as he is supposcd
to have only reasonable knowledge. '

(i)  Bolam Test

The basic principle relating to medical negligence is known as the
Bolam rule . This was laid down by Justice McNair in Bolam v. Friern
Hospital Management Committee"' as follows:

Where you get a situation which involves the use of some special
skill or competence, then the test as to whether there has been
negligence or not is not the test of the man on the top of a Clapham
omnibus, because he has not got this special skill. The test is the
standard of the ordinary skilled man exercising and professing to
have that special skill. A man need not possess the highest expert
skill. It is well-established law that it is sufficient if he exercises
the ordinary skill of an ordinary competent man exercising that
particular art. In case of medical men, negligence means failure to
act in accordance with the standards of reasonably competent
medical men at the time. There may be one or more perfectly
proper standards and if he confirms with one of these proper

standards, then he is not negligent.

As per this case the test for determining medical negligence is the
standard of the ordinary skilled man exercising and professing to have
that special skill. But the core dispute in medical negligence cases which
are defended often centers on just what does constitute proper practice
or ordinary competence in relation to the procedure in dispute. The profession
itself need not agree whether or not a particular practice amounts to adequate
care of the patient’s interest. In such cases McNair J. held:

A doctor is not guilty of negligence if he has acted in accordance

with the practice accepted as proper by a res_.ponsiblc body of
medical men skilled in that particular art...Putting it the other way

' Supran.6.
"' [1957]2AllER 118.
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 negligent, if he is acting in accorg

1 C vy
rely because there is a body of Opinigi Wig,
Whn

round, a man is no
such a practice, METELy "
would take a contrary VIV

This statement shows that if a medical practice is g,

responsible body of peers: then the gﬂfgmftesr is satis ﬁeg:ﬁi by,
practitioner has met the requn:ed standar L} ca;? - 1_E{w_ The - e
Feenappicdonnumerousoecasonsincases of medica g, b
endorsement of this test was provided in the‘ House o fLord, b}, "
Scarman in the case of Maynard V. West Midland,

S Regf()nm, rd
Authoriry."” His Lordship stated: : HE&I;;,

Ajudge’s preference for one body of t-iisti nguished pro fessiong)
opinion to another also professionally distinguished is not Suﬂiﬂiea
to establish negligence in a practitioner whose actions haye receiv;;
the seal of approval of those whose opinions, truthfully €Xpresseq
and honestly held, were not preferred. ...For in the realm of
diagnosis and treafment negligence is not established by Preferrin

one respectable body of professional opinion to another. ;

e —————— T

The Bolam fest allows medical practitioners to set for th
the legal standard by eliciting the support of ‘a responsible emselyes

| egals ‘ body of medics
] men’. This test l?as been interpreted to mean that a doctoris n?;t neg?idgﬁ
| if he has act'ed in accordance with a practice accepted as proper bya
Zod{ of mﬂn:dmf lltrime:n who possess similar skills. It is i mmaterial that there
. eXistanother body of opinion that would not hay
taken by the said doctor, As | e e

ong as there exist a “responsible body of

e e o g e

s
o
=8
=
<
|
=
£
L
=
o

Bolam fest has beep

Court in Jacop Math approved by full bench of the Supreme

€W § case in these words:

The w3
ate.r of Bolam test has ever since

,ha ; dur
eMments "8 beencited and dealt with in several judicial
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received by every shore it has touched as neat, clean and a well
condensed one."

The classical statement of law in Bolam case has been widely
accepted as decisive of the standard of care required both of professional |
men generally and medical practitioners in particular. It has been invariably
~ cited with approval before courts in India and applied to as touchstone
to test the pleas of medical negligence. In tort, it is enough for the defendant
to show that the standard of care and skill attained was that of the ordinary
competent medical practitioner exercising an ordinary degree of professional
skill. The fact that a defendant charged with negligence acted in accord
with the general and approved practice is enough to clear him of the
charge. Two things are pertinent to be noted. First, the standard of care,
when assessing the practice as adopted, is judged in the light of knowledge
available at the time (of the incident), and not at the date of trial. Secondly,
when the charge of negligence arises out of failure to use some particular
equipment, the charge would fail if the equipment was not generally available
at that point of time on which it is suggested as should have been used.

(ii)  Bolitho Case

In Bolitho v. City and Hackney Health Authority," atwo year
old child, suffered catastrophic brain damage as aresult of cardiac arrest
due to respiratory failure. The senior pediatric registrar did not attend the
child, as she ascribed to a school of thought that medical intervention,
under those particular circumstances, would have made no difference to
the end result. Liability was denied on the ground that even if she had
attended, she would not have done anything that would have materially
affected the outcome. This view was supported by an impressive and

responsible body of medical opinion. Lord Wilkinson observed;

The Court is not bound to hold that a defendant doctor escapes
liability for negligent treatment or diagnosis just because he leads
evidence from a number of medical experts who are genuinely of
the opinion that the defendant’s treatment or diagnosis accorded
with sound medical practice. The use of these adjectives —
responsible, reasonable and respectable —all show that the Court

" Supran. 6, para 20,
" (1997)4 ALER 771 (HL).
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ed that the exponents of the body of opinio Xy
nstrate that such opinion has a logica] bn reli

involving the weighing of risks againgy bzsl& I
o a body of opinion as being reSpDI:lt‘:'ﬁ

d respectable, will need to be satisfied that in fur?-:-,t.)l“s
have directed their minds to the qm:st'mg
d benefits, and have reached a dafﬂnsiltf;g

10

has to be satisfi
upon can demo
particular in cases ‘
the Judge before acceptin
reasonable an
their views the experts
of comparative risks an
conclusion on the matler:
Lord Browne-Wilkinson speaks of cases and emphasizes [ate, ;
his judgment that it will “very seldom’ be right for a judge to rem;m
conclusion that views genuinely held by com petent experts are unreasona a
On the facts of the claim before him he concluded that there was no basie'
for dismissing the defendants’ expert evidence as illogical. There WEr:
sound reasons not to intubate. However, the case laid down that it is no
enough for the doctor charged with negligence to prove that he acted in
accord with the approved practice to clear him. The practice he followed
must has a logical basis soasto be responsible, reasonable and respectable.
sts a body of professional opinion sanctioning

Thus even though there exi
fendant can still be held negligent if the

the defendant’s conduct, the de
judge isnot satisfied that the opinion is reasonable or responsible. Ultimately

the courts, and only the courts, arc the arbiters of what constitute reasonable
care. Doctors cannot be judges in their own cause. This is likely to shift
the Bolam s “accepted practice” approach to on¢ whereby the standard
of care is set by the court on the basis of “expected practice.”

Recently, Justice S.B.Sinha in Malay Kumar Ganguly v- Dr.
Sukumar Mukherjee'® case has preferred Bolitho test to Bolam fest.
The Supreme Court redefined medical negligence saying that the qual}"'
of care to be expected of a medical establishment should beintune W=
and directly proportional to its reputation. The Court extended the am_bﬂ
of medical negligence cases to include overdose of medi cines, not _infﬂm“"%
patients about the side effects of drugs, case

: not taking extra care in i
discases having high mortality ate and hospitals et
amenities to the patient. The decision also says

that the court ST e
m the hospital O
concerned specialist doctor.

__.—‘
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In this case the patient, a lady-aged about 36 years, developed
fever along with skin rashes. A doctor was contacted, whé after examination
of the patient assured ofwquick récovery and advised her to take rest
but did not prescribe any medicine. As the skin rashes reappeared more
aggressively, the doctor was again contacted who diagnosed that she
was suffering from Anglo- Neurotic Oedema with allergic vasculitis and
prescribed long acting steroid, depomedrol injection 80 mg twice daily
for three days and wysolone which is also a steroid having the composition
of Methyl predinosolone. As the condition of the patient deteriorated

the hospital. Doctor’s on the other hand, alleged that there had beenno
" negligence or deficiency in service on their part as they prescribed medicines
as per the treatment protocol noted in the text books.

‘After a protected trial and hearing and on consideration of the
} evidence and material produced on record, the Supreme Court decided

i
1 : rapidly from bad to worse despite the administration of the said medicines,
le, she was admitted to the hospital wherein it was found by the attending
sis doctors that the patient has been suffering from Toxic Epidermal Necrolysis
Te (TEN). Doctors in the hospital prescribed a quick acting steroid prednisolone
ot at 40 mg three times daily. The condition of the patient continued to
in deteriorate further. She was shifted to Breach Candy Hospital, Mumbai
2d wherein she breathed her last after 10 days. The cause of the death was
G found to be septicemia which happened as a result of profound immuno-
g suppression, caused by over use of steroid and lack of supportive therapy
e and care on the part of attending doctors.
ly Complainant, the husband of the deceased, apart from filing criminal
e case and lodging a complaint in the West Bengal Medical Council, filed a
ft _ complaint against the doctors and hospital in the National Consumer Dispute
d Redressal Commission (NCDRC) claiming a total compensation of more
that Rs. 77 crores. The NCDRC dismissed the complaint. Aggrieved
. _ complainant came in appeal to the Supreme Court.
g He pleaded that Doctors from the very beginning should have
y referred the deceased to a Dermatologist as she had skin rashes all over
1 her body. Doctors had made a wrong diagnosis of the deceased’s illness
t and prescribing a long acting corticosteroid depomedrol injection at dose
! of 80 mg twice daily was wrong which led to her death. He also asserted
F that no supportive therapy which is imperative in TEN cases was givenin
|

S————_
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that doctors and hospital were negligent in treating the patient. The court
found that there is cleavage of opinion on the medical protocol for treati,
TEN patients. The cleavage of opinion s between pro-steroid and anti%'
steroid group. The court, in view of difference of opinion amongst experts
proceed on the assumption that steroid can be administered to the TEN
‘patients. However, treatment of the patient was not found to be iy
accordance with the medical protocol of pro-steroid group. The treatment
line followed by the doctor in administering 80 mg of Depomedrol injection
twice daily is not supported by any school of though. Those who support
steroid for TEN treatment do not recommend long acting steroid which
Depomedrol is. The proper dose as per the manufacturer of Depomedro|
is 40-120 mg once in 1-4 week interval — 80 mg twice daily is highly
excessive. '

The court is not bound to hold that a doctor escape liability for
, negligent treatment or diagnosis just because he leads evidence froma
| number of medical experts who are genuinely of opinion that his treatment
or diagnosis accorded with sound medical practice. The court has to be
] satisfied that the exponents of the body of opinion relied upon can
demonstrate that such opinion has a logical basis. The judge before accepting
a body of opinion as being responsible, reasonable and respectable, will
need to be satisfied that, in forming their views, the experts have directed
their minds to the question of comparative risks and benefits and have

reached a defensible conclusion on the matter.

It was observed that the law on'medical negligence also has to
keep up with the advances in the medical science as to treatment as also
diagnostics. Doctors increasingly must engage with patient during treatment
especially when the line of treatment is a contested one and hazards are
:volved. Standard of care in such cases will involve duty to disclose to

patients about the risks of serious side effects or about alternative treatment.
The standard of duty to care in medical services depends on the position
and stature of the doctors concerned as also the hospital. The premium
stature of services raises a legitimate expectation. If representation is made
by adoctor thatheisa specialist and ultimately it turns out that he is not,

deficiency in medical services would be presumed.
The court found the doctors to be negligent and deficientin providing
medical services as: : .
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(1) Patient had rashes all over her body, the doctor should have referred

hertoa dermatologist.
y diagnosed the disease as vasculitis.

d “Depomedrol” 80 mg twice aday for three

(3) The doctor prescribe
inly a higher dose in case of a TEN patient

days which is certal
and the maximum recommended usage by the drug manufacturer

has also been exceeded. This is a wrongful act on his part. The
immediate adverse effect of overuse of this steroid is
immunosupression and chance of infection.

(4) Accordingto general practice, long acting steroids are not advisable
in any clinical condition. Instead of prescribing a quick acting
steroid, the prescriptionof along acting steroid without foreseeing
its implicationsis an act of negligence on their part without exercising
any care or caution. '

(5) After prescribinga steroid, the effect of immunosuppression caused
due to it, ought to have been foreseen. The doctors fail to take

notice of said consequences.
(6) The doctors in hospital, after taking over the treatment of the -
patient did not take any remedial measure against the excessive
amount of Depomedrol that was already stuck in the patient’s
body. On the other hand, they prescribed an excessive dose of
quick acting steroid. |
(7) Aggressive supportive therapy that is necessary for TEN patients
was not provided in the hospital. _
(8) The hospital is liable to prevent nosocomial infections specially in
the cases where the patient has high risk of infection due to the
~ nature of the disease suffered or immunosupression caused due
to use of steroids. :

In the opinion of Court for the death of the patient although doctors
anfi the hosPital were negligent, it cannot be said that they should be held
ﬁﬂty for criminal negligence. Foran act to amount to criminal negligence,

o ‘!egfee of negligence must be of a gross or a very high degree. A
“egllgf?nc? *f:vhich is not of such a high degree may provide ground for
action in civil law but cannot form the basis of prosecution.

(2) Doctor wrongl
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. case back to the NCDRC for g,
| mitted the €as® . pu
| The cPuﬂol;‘equant ofCOmPe"sanm‘,?EDRC finally , TPoge

| _ of determination % ”55 58,750 to be paid by the doctop ang t]id

- ] ’ E

B a compensation ©

| | hospital. ' g Speciality Hospital"
| , v. Nikhil Super Spectatily fospital? the g,
In ¥ Kishan Rao Jion that Bolam fest needs to be recong; el:;f?e
n

Court expressed the OP! uarantees right to medica] e,

. : i ]e 2 l’ Which g T
India in VIEW of Artic bl meny
a?‘:dcare. However, the Court expressed its inability because of the bmding

precedent of Jacob Mathew'® which approved the test.

I In Kusum Sharma v. Batra Hospital and Medical Rege, ,

1 Centre," the apex court reiterated ﬂ‘lt? legal pOS.iti.On aﬁer_ taking sury
i of catena of case law. In the context of issue pertaining to criminal iy

of amedical practitioner, Hon’ble Mr. Justlrfe Dalveer Bhandari peaking
f for the Bench, laid down that the prosecution of a medical practitione,
: would be liable to be quashed if the evidence on record does not project

i substratum enough to infer gross or excessive degree of negligence qp
his/her part.

In this case appellant’s husband was admitted to the respondent
hospital. He was diagnosed to be having tumor in the left adrenal which
| was suspected to be malignant. Surgery was performed by adopting anterior
| !| approach and left adrenal was removed. During the surgery, the body of
|

i :Ihe'pancreas was damaged which was treated and a drain was fixed to
| ! tol'ellcuﬁuut the fluids. He was discharged from the hospital with an advice
! hoso : tmlv fup ;aﬁnd for change of the dressing. He did not visit the respondent
i Aﬁgr faewc:; Oll;llw up. Instead, he took treatment from other hospitals.
K onths, he died on account of pyogenic meningitis. After his
1§ death, appellant filed a compla; o
I compensation attrih t.COmp aint before the National Commission claiming
| j ] at respondent hos l{tmlg medical Pegligence in the treatment by the doctors
. 1E adopted at the timep;faﬁ'r}:er o Plea was that the anterior gt
i should have been i bs zgfgﬂ'}' Wwas not the correct approach, surgery
left Y adopting ‘posterior’ approach for removal of
mmission found no merit in the claim of the

| Into considerms:
! wm the medical literature and evidence of
' (2010)55CC 513

. " Supr., . 6. )

? (2010)38cC 480,

R R RS
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adoption of *anterior’ approach in

rs of AIIMS confirming
advantages of the approach.Against that order the appellant

came in appeal to the Supreme Court.
the court held that in the instant case, the

Dismissing the appeal,
performed the surgery had reasonable degree of skill and
d they in good faith and within medical bounds adopted the
h in their opinion was in the best interest of patient. Doctors
o be negligent where no cogent evidence to prove
the appellant. The medical texts

was produced by
for adrenalectomy as adopted in the present
t been able to support her contention

per approachand

eminent docto
viewofinherent

doctors who
knowledge an

rocedure whic
could not be held t
medical negligence
speak ofboth the approaches

casc. Nowhere has the appellan
that posterior approach was the only possible and pro

respondent was negligent in adopting the anterior approach.

sure of Information

t for consent arises from the case Schloendorff
0in 1914 in New YorKk state, in which
r hysterectomy. Benjamin Cardoza, J.

(iii) Consent: Disclo

The legal preceden
v. Society of New York Hospital®
a surgeon failed to take consent fo

observed:
Every human being of adult years and sound mind has a right to

determine what shall be done with his own body and the surgeon
who performs operation without his (patient’s) consent commits
assault for which he is liable in damages.
It is a moral obligation of medical professionals to disclose the
necessary information to their patients, though the nature and extent of
the disclosure and the legal obligation varies from one jurisdiction to another

ancf from one country to another. A legally valid consent requires the
patient to be provided with adequate information by the physician about

the prol?osed course of treatment, its probable complications, possible
alternatives and their consequences, and so on.

- Various criteria have been proposed as both legal and moral
standards for adequate disclosure of information, like the reasonable doctor
tsliandard(what areasonable doctor thinks that a patient should know),

e reasonable man standard (what a reasonable man under similar

* 10SNE92(1914),
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uld like to know), and the subjective sta,
wo

, darg
ther than 8 hypomet'f:al :‘zeasonable Person, mn‘:.hala
articular pa tion).2' Natanson v. Kline,” held that it M idyy
nformation). asonable doctor would provide, Cﬂnrer?nn""l
l

of inforlrjnatigf: 31:; ;;?amﬂunt of information which a reasongh, W,
: n]i{e;lc:j]tolmakﬂ o medical decision. The court obseryeg that?al'e'“
wol; risk is....material when areasonable person, in W!]E-n the Physiy,
knows or should know to be th:e patient’s pOSl.tmn,. Would ,
likely toattachsi gnificance to the risk or cluster of risks, i dmiding
whetheror not to forego the pmpt?sed therapy. The do?tor, ﬂlerefore,
is required to communicate all 1nheant and potential hazg, dsat
the proposed treatment, the alternative to that treatment, e
and the likely effect if the patient remained untreated. This stringey
standard of disclosure was subjected to only two exceptions:

() Where there was a genuine emergency, e.g. the patient was

unconscious; and

(i) Where the information would be harmful to the patient, ¢.g.
where it might cause psychological damage, or where the patient
would become so emotionally distraught as to prevent a rational

. decision.-

. TheEnglish law regarding disclosure of risk follows the Bolan
pnncl_ple. In Sidaway v. Board of Governors of the Bethlem Royal ,:_
Hospital and the Mandsley Hospital,* the House of Lords adopted
i: dBl‘:‘ramf‘;f’ and fﬂllo'w.ed the reasonable doctor standard regarding
that ﬂlltlyd(i)scl SCIosure.Ofnsk Of_Pl'UpOSed treatment. It was considered
is not an ap ?zur? ol according to the principles of informed consett
doctrine Wﬂspre‘ggzt; te:ﬂ for liability for negligence. The Canffrbﬂﬂ’
because it dig n-:)t g{vea;:&iw‘.ﬂ thought to be impractical and meamng!ﬁsf
telationship, I org Bridoe Eient value to thf: realities of the doctor—pa;lf;e
doctor to answer co £¢, however, made it clear that it is the dl{w 0

rrectly and fully all the queries of the patient ¢

further he] :
d that remote risk of damage (referred to as risk at 1 or 2P

“ T.L. Beanch
am a = [y
York, 2001, 8}) "dLF. Childress PRINCIPLES oF BiomepicaL Entics (5*¢d-N" !

2 Ol,
(1960) 186 K an
"6 Kan, 39
Y (1972) 464 F 54 773'350&2(1 1093, ;

4 l .
(89 141ER 643, |
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cent) need not be disclosed. However, if the risk of damage is substantial
(referred to as 10 per cent risk), it may have to be disclosed Howev;-
Lord Woolf, in Pearce v. United Bristol Healthcare NHS Trusf"*’ﬁ acce teci
the ‘reasonable patient test’ and the ‘doctrine of informed cc:nsent' I;nto
the English law. Citing both Sidaway and Bolitho, it was observed that:

If there is a significant risk which would affect the judgment of a
reasonable patient, then in the normal course it is the responsibility
of doctor to inform the patient of the significant risk, if the information
is needed so that the patient can determine for him or herselfas to
what course he or she should adopt.

The Apex Court of Australia has also started moving away from
the Bolam test and has started accepting the concept of informed consent.
It observed, in Rogers v. Whitaker, that the question whether the patient
has been given all relevant information to choose between undergoing
and not undergoing the treatment does not depend on medical standard
or practices. This is a question for the court to decide and the duty of
deciding it cannot be delegated to any professional or group in the
community. The Canadian courts are also following the reasonable patient

‘approach.?’

It was well establish that consent which is not properly informed,
is not real consent. Once the patient had been informed, in broad terms,
of the nature of intended treatment/procedure and had given his consent,
the patient cannot state that there was a lack of real consent.?®

Recently, a three judges bench of the Supreme Court of India,
awarded a compensation of Rs.25,000 and waiver of surgery feestoa
women whose uterus was removed by a lady obstetrician without her
consent.? The question before the court was whether a surgeon can legally
- perform one operation after taking consent for another. It was alleged '
that the patient was admitted to a private hospital for ‘diagnostic and
operative laparoscopy, but instead a ‘hysterectomy (removal of uterus)
and bilateral salpingo-oopherectomy’(removal of fallopian tubes) was.
performed, rendering her incapable of bearing any children in the future.
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