VOLUMES XII-XIII, 2007-2008

Scanned by CamScanner



A.K. Koul

emic Institutions Suman Gupta 37
Women'’s Reservation Bill: Rhetoric or Reality Kiran Gupta 48
‘Development and Protection of

Geographical Indications: A Study of Preet Singh and
Emerging Issues Jai Parakash 62

]

Liberalism, Development and Human
Rights of Women Vijay Kumar 82

1gthening of the Election Process in
a: Problems and Issues Mahavir Singh Kalon 97

Topi1 Basar

Scanned by CamScanner



Juvenile Justice System and Extent of
 Juvenile Delinquency in India

 Book Review

- Chawla’s Elections :Law And Practice,
- Ninth Edition by Kiran Gupta & PC. Jain

Scanned by CamScanner



)= INDIAN PERSPECTIVE
AK. Koul*

L. INTRODUCTION

J - Agriculture sector was not subjected to international regulations under
GA’IT 1947. Although there was no specific exclusion under the GATT
Jurisprudence, yet the two major agniculture producers of the world namely,
the EEC and the USA managed to exempt themselves from the jurisdiction
of GATT. Uruguay Round Negotiations (1986-95) culminated into a fortified
and strengthened international rules to cater for a rule based system of
regulating interational trade in almost all sectors including agriculture and
also led to the establishment of WTO and various other international

agreements including the WTO Agreement on Agriculture besides, the GATT
1994 as a new incarnation.

The WTO Agreement on Agriculture (AoA) 1995, essentially centered
on easiest issues leaving complex issues to be negotiated in future under its
Article 20 which catalogued, inter alia, the effects of the reduction
commitments on world trade in agriculture, non-trade concerns. special and
differential treatment of developing country members, and the objective of
establishing a market oriented agriculture trading system and what further
‘commitments are necessary to achieve the long term objectives. The
- preamble of the AoA is equally emphatic that the long-term objective is to
establish a fair and market-oriented trading system. For achieving the
market-oriented trading system in world agriculture a reform process ‘is
ed for negotiating commitments on progressive reductions in agriculture
ection sustained over an agreed period of time, resulting in correcting
ng restrictions and distortions in world agriculture markets’, and

ieve specific binding commitments in each of the following
domestic support; export competition; and to reaching
and phytosanitary issues’. |
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d e xa,at lions of deveiopmg:r"

rade issues, mcludmg food security, and the need to protect thEa

el m onment. Further, the preamble underpinned the need for giving special
and differential treatment (S&D) to developing countries as it is an mtegra"
\gart of negotiations.

To be concise, the three pillars of AoA Agreement are (i) increased
market access for agriculture products, (i) commitments to reduce domestic
subsidies on agriculture production, and (iii) commitments to reduce export
subsidies on agriculture products keeping in view the long-term objectives
of the Agreement in establishing a market-oriented agriculture trading system

as well as balancing the interest of less-developing Members in an equitable
and fair manner.

. The AoA Agreement was drafted essentially to deal with the
protectionist policies of the developed countries which were not allowing
the agriculture sector to sail under free market conditions, rather the
 protectionist policies of the developed countries were conceived either in
Qrm of direct subsidies to farm sector and farmers or indirect ways"‘iﬁ
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n 70% of its population for providing livelihood. It accounts for
uarter of the Gross Domestic Product (GDP). The percentage of rural
ppulation in India is the highest (72 percent in 2000) in the world and has
- notchanged much compared to the situation two decades earlier”.

Agricultural negotiations in WTO are of importance to India as 72%
of its population are dependent for their livelihood on agriculture, the large
majorty of rural population survives on an annual per capita income of US
$175 as compared to the current US$480 national per capita, 70% of the
cultivable land is vulnerable to vagaries of monsoon, etc.

India at the very start of agricultural negotiations in the WTO (2001)
submitted a detailed and comprehensive proposal®. It covered all aspects
of the negotiations and remains one of the longest proposals ever submitted
by any member.

In India, poverty reduction can be achieved better with rural rather
than urban economic growth. It is also true that one percent increase in
agricultural per capita GDP created a 1.61 percent increase in the per capita
income of the poorest 20 percent of the population in 35 representative
countries’. Agriculture growth helps in increasing wages, lowering food
prices, increasing demand for consumer and intermediate services, facilitating
development of agribusinesses, increasing reforms to labour and capital and

TIONAL TRADE REer., 291 (BNA, 1990)
"'lllon 'Martm Why Have Some Indian States Done Better
L, IncomE DISTRIBUTIO
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seCTor is Cru or achieving an
hancing overall economic growth and poverty reduction, i
urity and conserving natural resources. oy o

~ Enhancing agricultural growth in developing coﬁntriesq;

world economy, provided the world markets ar o
he ratio of trade to GDP increased substantia
Europe and Central Asia as well as in Latin America after the WTO coming
into existence, but the growth in this ratio in South Asia including India
Jless. It is therefore, suggested that the developmental framework for

~ agriculture should ensure that economic policies are not biased against
d export, trade policies in developed countries are
ries and public and private investments
lopment and credit are needed for:

integration with the
distorted. Although t

{ primary production an
| not biased against developing count
in infrastructure, technical deve
modemizing production and improving compelitiveness.

1. WTO AGREEMENT ON AGRICULTURE: AN ANALYSIS

A. Three Pillars of the W TO Agreement on Agriculture ,

i
f ‘The Agreement on Agriculture as already said is a modest first step '

towards serious reform of international rules governing trade in agricultural
products. The Agreement is built on three pillars:

(i) increased market access for agricultural products;
(i) commitments to reduce domestic subsidies on agricultural production;
. _-and '

~ commitments to reduce export subsidies on agricultural products.
‘ Ty

 The Preamble to the Agreement conceives long-term objectives of the
bers o establish a fair and market oriented agricultural tradiig
es smﬁ&bs’tantial reductions in p

. R Ui :
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. These commitments as a reform programme are to
n an equitable way among all WTO members taking into account
ncerns, including food security and the need to protect the
t; having regard to the agreement that special and differential
tmen ¢ for developing countries is an integral element of these negotiations
and also to take into account the possible negative effects on the
mq:lementatlon of programme on the least developed and net-food importing
developing countries. The objectives of the Uruguay Round negotiations are
set out in the agricultural sector in the Ministerial Declaration on the Uruguay
Round’ and the long-term objectives of the reform process has been set in
Mid-Term Review of the Uruguay Round.® The Agreement on Agriculture
consists of twenty-one Articles with five Annexes.

B. Market Access

For the fifty years, it is established that the agricultural sector in
interaational trade has been subjected to innumerable non-tariff barriers which
have taken various shapes and forms such as quotas, variable import levies
and voluntary import and export restraints. To remedy this situation, the
Agreement on Agriculture requires:

1. aguaranteed minimum access level for all agricultural products;

2. the ‘tariffication’ of non-tariff barriers into tariff equivalents; and

3 the use of tariff-rate quotas to ensure that the market access
- commitments are honoured.”

'WTO members in the Agreement on Agriculture have agreed to
| s opportunities for products which are not significant imports
ber countries. Access is based on three percent of domestic
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i The Tan:ﬂ‘ication Process

 The tariffication process although is an important step for liberalisatign
of agricultural trade in future WTO negotiation, yet it is far from satisfactory
solution. Guidelines for the calculation of tariff equivalents are contained jp
Annex 5 of the Agreement.® The tariff equivalent is generally the difference
between the internal and external price for the product, expressed as an
advalorem or specific duty rate. The external price is the average f.0.b,
unit value price set by major exporters of the product, adjusted by adding
insurance and freight costs.'' The internal price is the prevailing wholesale
price in the domestic market.'* Article 4 of the Agreement on Agriculture
prohibits members from maintaining, resorting to or reverting to non-tariff
measures, old or new in order to eliminate the adverse effect that non-taniff
barriers have had on agricultural trade. The process of tariffication requires
members of the WTO to convert existing non-tariff measures into ordinary
customs duties and to find them. Non-tariff measures identified in the
Agreement include minimum import prices, quantitative import restrictions,
discretionary import licensing, non-tariff measures maintained through state
trading enterprises, voluntary export restraints; and similar border measures
other than ordinary customs duties regardless of whether those measures
were grandfathered under GATT 1947, maintained under GATT 1994
‘waivers, or listed in a country’s Protocol of Accession to GATT 1994."

The tanfﬁcaﬂon of the WTO Agreement on Agnculture replaces on-
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members. A WTO member will assess duties on agriculture imports that
are in excess of the minimum or current access level commitments for the
imported product. For example, assume that during 1996-1998, a WTO
member limited imports of butter to 10,000 tons, (subject to a tariff of four
per cent advalorem) with the result that the WTO member’s domestic
market price for butter was 75 per cent above the world market price.
Under tariffication, that WTO member might establish a taniff-rate quota
for butter with an in-quota quantity of 10,000 tons and in-quota tariff-rate

of four percent advalorem and apply an over-quota tariff of 75 per cent
advalorem.

(ii) Tariff reduction

Under the WTO Agreement on Agriculture, the developed countries
are required to reduce agricultural tariffs by an average of thirty six percent
on a simple average basis over a six year period ending in 2000. In the
case of developing countries the average reduction is twenty four per cent
over a ten year period ending in 2004. The lower in-quota duty rates
generally will not be reduced. All customs duty rates are to be bound, with
developing countries establishing ceiling bindings where no bindings existed
before the Uruguay Round. Least developed countries commit to tariff
bindings on agricultural products, but are not required to make any further
commitments to reduce tariffs. :

n addition to the average tariff reductions, a minimum fifteen per cent
ductions must be made for each tanff line (ten per cent in the case
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C. Commitments on Domestic Subsidies

Article 7 of the Agreement on Agriculture read with Anne
Agreement comes to grips on the trade distorting aspects of do
subsidies in the agricultural sector. The Agreement categorises dom
subsidies by placing them in three boxes: an exempt green box (permi;
and non-countervailable); an excluded blue box (permissible, counteryaj
if they cause injury, but not subject to reduction commitments); or an ambey
box (permissible but countervailing if they cause injury, and subject:‘m‘

- reduction commitments). There is no prohibited or red-box category for
domestic subsidies. Article 3.2 of the Agreement imposes a standstill o
the use of domestic subsidies; subject to the provisions of Article 6, 2.
member shall not provide support in favour of domestic producers in excess
of commitment levels specified in Section I of Part IV of the Schedule,
Further having frozen the use of domestic subsidies, members agree in
Article 6 of the Agreement to reduce their domestic subsidies in accordance
with Part IV of the member’s Schedule submitted at the conclusion of the
Uruguay Round. For developed countries, that commitment is a reduction
of the remaining non-exempt domestic subsidies by twenty percent from -
levels existing during 1986-88 base period in six equal annual installments.

Developing countries are required to make reductions of 13.3 percent over
ten years.'® Least developed countries are not obliged to make any
reduction, but must bind their levels of support.'” Once all exempt duties
hhave been accounted for and excluded, WTO members calculate their non-

- exempt domestic subsidies using a methodology called the Aggregate
Measurement of support or ‘AMS’. Exempt subsidies and the AMS are

ed below. Once the reductions have been implemented, meml

-Aller agree o bind their reductions in a Final Bound Commitment Level:

——el Sl bl ) . i .
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; and

2. x The subsidy must not have the effect of providing support to
- producers.””

Annex 2 lists twelve types of exempt subsidies, including the following:

—  Generalised government service programmes in areas of research,
pest and disease control, and training;

— Domestic stockpiling for food security and domestic aid purposes;
— Direct payment to producers in the form of decoupled income
support (support that is not tied to production);

— Govemments financial participation in income safety net and crop
disaster insurance;

— Structural adjustment assistance provided through producer
retirement programmes;

—  Structural adjustment assistance provided through resource

| retirement programmes;

—  Structural assistance provided through investment aids; and

— Payments under environment and regional assistance

programmes.”
. E. Excluded ‘Blue Box’ Subsidies
Armle 6 of the Agmement on Agriculture, in addition to lhe green box

..tn 'di&s excmpted under Annex, 2 listed above excludes from the Aggregate
rement of Support (AMS) calculation three other categories of
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rtain direct pay ,___ﬁfs aimed at limiting agricultural prodﬁc lion,
. -_s,:nf“athe Agreement excludes three types of gover
vhether direct or indirect, from the AMS calculations:

Investment subsidies which are generally available to low j income
or resource poor producers in developing member country;

Investment subsidies which are generally available to agricultyre:

Subsidies to agricultural producers to encourage diversification
from growing illicit narcotic drugs.

Nimen

In keeping with the deminmus subsidies, Article 6.4 excludes from
the AMS calculation;
1. product-specific domestic subsidies where the subsidy does not exceed
5 per cent of that member’s total value of production of a basic
agricultural product during the relevant year, and

2. Non-product specific domestic subsidies where such subsidies do not
exceed 5 per cent of the value of that members total agricultural
production. The applicable percentage for developing countries is 10
per cent.

The third type of ‘blue box’ subsidy is the direct payments made under
prod uﬁ;ﬁon-limiling programmes and are excluded provided;

L. They are based on fixed arca and yields;
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; iculture, all non-exempt, non-excluded
ulated and reduced to a single figure, the

€ 4 n'ual level of support expressed in monetary terms, provided
cultural product in favour of the producers of the basic agricultural

that qualify as exempt from reduction under Annex 2 of this Agreement,
which is:
(1) with respect to support provided during the base period, specified in
the relevant tables of supporting material incorporated by reference in
Part [V of a member’s Schedule: and
(i) with respect to support provided during any year of the implementation
period and thereafter, calculated with the provisions of Annex 3 of this
Agreement, taking into account the constituent data and methodology
used in the tables of supporting matenals incorporated by reference
in Part IV of the member’s Schedule.

The ‘basic agricultural product’ in relation to domestic support
commitments is defined as the product as close as practicable (o the point
of first sale as specified in a member’s Schedule and in the related supporting
material.”!
 AMS subsidies includes both budgetary outlays and revenue foregone
ernments. > Fees paid by producers are deducted from the AMS. A
ific AMS expressed in monetary terms is established for each basic

wral product. Once the AMS has been calculated, subsidy reductions
st for developed countiies over the six years from 1995 and
opmo countrics W ere lmplcmuntud over 10 years.
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respect of the agricultural products or groups spec1ﬁed in Sectlon II of
IV of its Schedule in excess of the budgetary outlay and quantity commig,
levels specified herein and shall not provide such subsidies in respect of
any agricultural product not specified in that Section of its Schedule.

The Agreement on Agriculture, therefore, tightens its hold on export
subsidies by prohibiting export subsidies in two instances:

I Products that never received export subsidies in the 1986-90 base
period may not receive them in the future; and

2. Export subsidies not listed in Article 9.1 are not permitted.

Article 9(1) lists the following export subsidies subject to reduction

commitments:

(a) the provision by governments or their agencies of direct subsidies,
including payments-in-kind to a firm, to an industry, to producers of
an agricultural product, to a cooperative or other association of such
producers, or to a marketing board, contingent on export performance;

(b) the sale or disposal for export by governments or their agencies of
non-commercial stocks of agricultural products at a price lower than
the comparable price charged for the like product to buyers in the

i ‘domestic market;

(©) Wpayments on the export of an agricultural product that are financed
by virtue of govemmental action, whether or not a charge on the public
accou mmnvolved mcludmg payments that are f‘ nanced from th

Scanned by CamScanner



arges on export shipments, provided
on terms more favourable than for

ce with its budgetary and quantity reduction commitments.,
H. Prevention of Circumvention of Export Subsidy Commitments

‘_ Atticle 10 of the Agreement on Agriculture prevents circumvention of
he export subsidy reduction commitments in four ways. One, members agree
Eﬁkfoi“cfrcumvent the export subsidy reduction commitments through food
.~ aid except in conformity with Article 10(1); two, member agree to work
towards the development of internationally agreed disciplines on export
| credits, export credit guarantees, and export insurance programmes.> Third,
any member which claims that any quantity exported is in excess of a
. reduction commitment level is not subsidised must establish that no export
subsidy, whether listed in Article 9 or not has been granted in respect of
quantity of exports in question. Fourth, cxport subsidies not listed in
paragraph I of Article 9 shall not be applied in a manner which results in,
| or which threatens to lead to, circumvention of export subsidy commitments,
- nor shall non-commercial transactions be used to circumvent such
commitments.

- L Disciplines on Export Prohibitions and Restriction

- Where any WTO member institutes any new export prohibition or
tions on foodstuffs in accordance with paragraph (2) of Article XI of
s incumbent on the member Lo observe the following provisions:

ember’s food security:

 give notice in writing before instituting an export
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e in question in taken by a developing country
s a net food-exporter of the specific foodstuff concerned.® i

- J. Peace Clause—Hold Back Subsidies

: )

~ Article 13 catalogues the exemptions Quring the 'nine-y@

lgllaiénientation period ending 2006. During the implementation period,
| _nbt‘withstanding the provisions of GATT 1994 and the Agreement on
Subsidies and Countervailing Measures: |

P
31 -

(@) domestic support measures that conform fully to the provisjons
Annex 2 o the Agreement on Agriculture shall be;

() non-actionable subsidies for purposes of countervailing duties;
() exempt from actions based on Article XVI of GATT 1994 ﬂ!
Part I1I of the Subsidies Agreement; and

(1) exempt from actions based on non-viol
benefits of tariff concessions accruit
Article IT of GATT 1994, in the se
XXIII of GATT 1994,

or

i

ation or impairment of .:
1g (0 another member under
nse of paragraph 1(b) of Article
- Leg

al action against domestic and export subsidies under:

Member’s countervailing duty law:

greement on Subsidies and Countervailing Measures; or
icle XXIIT of GATT on the basis of ‘adverse effects,” ‘serious

‘non-violation nullification an Impairment, may be t
‘the fol owing circumstances: _
ic subsidies are exempt under all

g .
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e, ey may be subject to an 1mpomng member s
w. Third, all non-exempt domestic subsidies exceeding
ommi ents are sub]ect to action under (i), (i1) and (iii). Fourth,
sidies that conform to the Agreement’s reduction commitments
pt form action under (ii) and from ‘adverse effects” and ‘serious
actlons under (iii) but are subject to a GATT, ‘non-violation’ and
ication ‘impairment” action. If they cause injury to a domestic industry
icing a like product, they also are subject to an importing members
countervailing duty law, but ‘due restraint has to be shown in initiating any

untervallmg measures.” Fifth, all export subsidies exceeding reduction
3 comnntments are subject to action under all three types of legal action.

o K. Doha Round

Agricultural negotiations was part of the Doha Round of WTO
Ministerial Conference launched in November 2001 and committed member
governments to arrive at : (i) substantial improvements in market access;
(ii) reduction of all forms of export subsidies with a view to phase out; and
(iii) substantial reductions in trade distorting domestic support. Besides, the
Doha Mandate also took note of non-trade concerns such as rural
development and food security. Doha Ministerial Conference was followed
by failed Cancum (September 2003) Ministerial Conference and
subsequently the General Council of WTO after an intense negotiations
developed a ‘July Framework’ (2004) which was considered as a significant
step in, arriving at modalities. The ‘July Framework’ (2004) with respect
10 tic support and export competition had the following features:

1. The overall reduction targets is cutting total trade distorting support
i'il‘ated by adding final bound total AMS, deminimis, and Blue-

ent in the first year of implementation.

S 1s concemed, the product specific AMS will be capped
": c@ggmes prov1dmg higher levels of AMS.

M@ﬁreducmms in the deminimis
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ensure that the measures are |

ria is to

dll . A

e Box will
: jon.
8. The Green Box criteria is (0 be reviewed.
all export subsidies, trade-distorting export of
f State Trading Enterprises (STEg)

be capped at 5 percent of the value of the agrieyly

= .

9. Parallel elimination of
export credits, certain activities O
bilateral food aid are also of great concern.

iminated by annual instalments, taking into acce mt

10. Export subsidies el
| reform steps of members.

coherence with interna

11. Disciplines on export prohibitions and export restrictions to b

negotiated.

On Special and Differential Treatment (S&D) the July framework
allows for a longer implementation period and lower rate of reductions for
domestic support. It also allows for continued access to Article 6.2 of which
‘exempt measures are taken to achieve agriculture and rural development,
and investment subsidies to resource poor farmers for calculation of current
f}lfota],AMS. On export promotion the framework allows for a long period
for phase out and benefit under Article 9.4 of AoA (Subsidies to reduce

ost of marketing exports of agricultural production, processing ¢o

0sts ;-Qf' international transportation and freights, and int¢
(¢ -fmd freight charges on export shipments) to continué

: riod after phasing out all forms of export subsidies.

;Pf net food importing countries are to be pr
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xeen steer ring since the beginning of AoA negotiations
6, ’bold initiatives and have been constantly on the look
e and acceptable solution in the overall perspectives of
various stakeholders as well as the disadvantageous position
developing countries. The DDA and Round have raised hi gh
_ ions for vulnerable sections of society who are looking at welfare
gains 'fmm the round to steer them clear of deprivation and provide succor.

i ndia also believes in “win-win situation” where developed and developing
countries could settle a workable, reasonable, and honourable settlement
which could be salable to all the stakeholders and in case negotiations fail,

it would risk the entire multilateral trade institutions to crumble and developed
countries would be accused of such disaster.

. The resumption of negotiations should be based on a shared
understanding of clear principles namely,

(1) being firmly faithful to the Doha mandate, as elaborated by July 2004
Framework and the Hong Kong Ministerial Declaration

(i) taking on board whatever has been agreed by members since the
commencement of negotiations and

@) focus on negotiations rather than rhetoric. For India, it is important
that Doha Round should be brought to a successful conclusion.

India for a successful conclusion should work for a balance between
’fﬁ”arket Opening and the development needs of the majority of the WTO
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: i i f the farmers are engageq ;.
‘are engaged in farming and bul?c 0 | @ gedip
it "féﬁr?ingg) are seriously jeopardized by the subsidies and arke
-- amcrs prcvailing in international agricultural trade and any roun
it would be faithful to its development dimension must urgently re dresg
this situation. |

Towards safeguarding the interests of Indian agriculture and farmers,
India has also been playing a key role in further stren gthening the developinr
countries coalitions by bringing together the G-20, the G-33, the African
Caribbean — Pacific countries and the Least Developed Countries to
reinforce each others positions on issues of mutual interest. India has beep
emphasizing that specific and detailed proposals that have been made in
domestic support and market access by the G-20, and on special products]»
(SPS) and the Special Safeguard Mechanism (SSM) by the G-33 should
| ensure a final outcome consistent with the agreed negotiating mandate for
substantial and effective reductions in trade-distortin g domestic support. India

e : Umption of negotiations on the
fthw Y 10. The talks in Davos on the sideline

nomic Forum were preceded by
ntries (US, EU_ :
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on of negotiations of the AoA, have been welcomed by
WTO after the same was suspended on 16 November,
a has welcomed the resumption of negotiations as it believes
velopment Agend (DDA) is the most ambitious attempt in
2 atthelssue of development as core value of multilateralism, non-
nination, predictability, stability, transparency are fully supportive of
ypment. India believes that the success of the Doha Round would
sher in welfare gains percolating down horizontally so that the economic
lisparities and maladies such as unemployment, low purchasing power,
0\ erty and economic inequity could be tackled ushering in social harmony.
India along with other developing countries has been stressing that the key
‘@negotiations of DDA and Round is to ensure that the round delivers on
‘development and help developing countries to integrate them into the world
trading system taking advantage of opportunities. India having full faith in
WTO dismisses the option of elimination of distortions in internationa!
agriculture through regionalism or other route; comparative advantage of
developing countries should not be stifled by protectionism practised by
developed countries in their agricultural markets. According to Indian posture
in the AoA négolian'ons, the fresh initiatives should start tackling the peripheral

.

1ssues before tackling the core issues and modalities.

~ The intensity of negotiation process is indication of high stakes involved
\griculture negotiations in the WTO. The intricate negotiating process

cterized by realignment of alliances through reconciliation’s of positions
iembers reflects the complexity of issues with different members

erged as a reaction to the joint EU-USA paper of 13 August
| a major role in restoring the balance in these negotiations
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Modificat ';:'n of Blue Box criteria with a view to increasing d
fiﬂ'ls‘v f-entitlements of certain members.
@) Blended formula for tariff reductions. |
iﬂu ) Reneging from the commitments to phase out export subsidies on al
products, .
The July Framework for Modalities on Agriculture bears out the
successful challenge mounted by the G-20 on these three elements:

I
First, any modification of the criteria of Blue Box has been made

contingent upon agreement on additional disciplines to ensure that the Blue
Box parpuents are less trade distorting than the AMS measure. The onus
of bringing about consensus on modification of criteria of the Blue Box
would fall.on the demanders for such a change. Any chan ge for creatinga
new Blue Box, if ever accepted, will entail discussion on additional critenia,
such as, product specific caps and reductions. price gap differentials,
disciplines on accumulation of support on certain products and offset against
transfers from AMS/ de minimis

Second, the blended formul
as biased in favour of the tariff S
(0 maintain the status quo, and at

a for tantf reduction. which was perceiVﬁ?d
tructures of its proponents enabling them
the same time, iImposing an overly onerous
burden of tariff reduction on developing countries, has been replaced with
the tiered formula based on the principle of progressivity of tariff reductions
through deeper cuts in higher tariffs. The principle that developing countries
would undertake proportionally lesser tayiff reduction commitments than their

- Tgg.\ggjt)pe{i counterparts has also been explicitly enshrined. '
- Lasy, a firm commitment to an end date for phasing out export
idies on all products has been secured. The principle of paﬁalll p
exp bsidies and indirect subsidies in other ¢

as used in the EU —US
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htly more flexibility on the part of the EC appears likely.

Thus, the gap between the demand and offer has considerably
)arrowed down. The point to ponder over is whether this convergence will
benefit developing countries in terms of protection of their farmers in the
domestic market and expansion of their export prospects outside. The fear
18 that neither of these two objectives will bg attained since a vast loophole
and a wide escape route has not yet caught the full attention of developing
countries. The US and EU may reduce their tariffs and TDS and at the
same time, increase their green box subsidy without limit, thus neutralizing
the effects of reduction of TDS and taniff.

This fear is real as is evident from the post-1995 practices of the US
and EU. They fulfilled their obligations of reduction of reducible subsidies,
i.e. the categories of subsidy they were obliged to reduce in agriculture but

" enhanced the subsidies that were immune from reduction. There 1s no reason
to believe that they will not do the same again and use the loopholes and
cape routes available in the newly emerging agreement to their advantage.
s of the EU, the common agriculture policy (CAP) of 2003 would

llll
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ent respectlvely, while the exports of develc)pmg countu_‘ Wil
! § ré'a’se by 22 percent;
ﬁ Agucultura] production of the US and EU will decrease by $20.9 biljigy
and $53.8 billion respectively, whlle the production in dcvelop ng
~ countries will increase by $41.9 billion; 1
Agricultural employment will decrease in the US and EU by 2, 4
5.8 petcent respectively, while it will increase by 4 percent in develoPm
~ countnies; and

Cost of production will rise in the US by 15 percent and in the EU by
17 percent.

1tis thus necessary that developmg countries firmly cast aside the myth
e “that the green box subsidies are non-trade-distortive and set about havmg
- them eliminated or mlmrmzed The July 2004 framework (WTO general
| - council decision of August 1, 2004, Annex A, paragraph 16) which
elaborates the mandate of the negotiation under the Doha Work Programme
@LlS for a review and clarification of the criteria of the green box subsidy *'7
~ with a view to ensure that “they have no, or at most minimal, trade-disto nu
or effects on production”. The G-20 has given some proposals on
€ proposals are not specific in terms of quantitative targets as|
d tariff. Further, the G-20 has so far not insisted on integra
| eria in the mainstream negotiation on agriculture. I
'the G—6 L.e. India and Brazil, appear to have
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nile ‘rt'ie;’reldped countries are firmly defendm g“‘ e

= =

ng to weaken the provisions for SP that addreslsgg the fooc
/, hood security and rural development needs of &vefogigg:
itries. Reports from Davos indicate that there were pressures on
de éjoping countries to dilute their stand on SP but the G-33 (a group of
45 developing countries that have been acti vely championing special products |
and special safeguard mechanism), with active roles played by Indonesia, |
India and China, issued a firm wamning in Davos that any such dilution would
not be acceptable. Developing countries must continue to remain firm on
two essential elements in SP: adequate coverage of the SP and adequate

protection for them. The G-33 has given specific proposals which need to
be pursued with full determination.

Domestic support: They were predicated upon the adoption of the
Aggregate Measurement of Support (AMS) as a basis both for calculating
the level of subsidy received by farmers in contracting Members and for
measuring the reduction commitments to be undertaken. AMS was defmed’
by Article 1(a) to mean ‘the annual level of support, expressed in monetary
terms, provided for an agricultural product in favour of the producers of
the basic agricultural product or non-product-specific support provided in
favour of agricultural producers in general’. This was amplified by detailed
rules in Anenx 3, which provided for the calculation of AMS on a product-
specific basis, using 1986-8 as the base period. The URAA committed
ers, in the case of developed countries, to a reduction of 20 percent

the aggregate base AMS over six years. So-called ‘green box’ subsidies
from the calculation of AMS and the reduction commi ;
4s a de minimis exclusion for product-specific dom
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c policy ‘.bvelo?na‘esna focal point for dispute I the;.
ol it ?gmi:n('::t? :d not fall within the ‘green box” or b‘l
Those subsidies ‘:i,e  imimis, remained within the so-called ‘am
Whlf:h wcre:;);s reduction commitments. The URAA also
subject to- the case of developed countries, to reduce export n_;ﬂ
ﬁ:e;b;:c;zt by volume and 36 percent by value from a 1986-90.“.1 Se

The impact of any development in agriculture negqtiations w t
felt in India which maintains high bound rates, out of 82 dlver§e agric U
items ranging from cereals and pulses, cereal products, dz_ury product
plantation crops, to meat and poultry, sugar, agnculture, edible oils (bo;
crude and refined), India maintains a bound tariff rate equal to 100 percer
or more on 62 such items.*

In Doha Round of Negotiations on Agriculture (2002), the structur
of AoA was not challenged, however, the negotiating positions of ! /Ti
Members fell into three categories:

I. The industrialized countries such as EU, Japan, Switzerland, Norwz
raised the issue of multifunctionality of agri

agriculture plays multifarious roles In mainta
which are non-

culture in the sense th:
Ining rural communiti
trade concem in agriculture, hence there needs
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its level of support and got increased access | or ity
s in all markets, both developed and developing.
fd felbping countries (India, Pakistan, Turkey, Zimbabwe,
aragua, Kenya, Nigeria, Dominican Republic, Honduras,
Jvador, Venezeula, Philippines, Indonesia and others) demanded
substantial reductions in domestic support and export subsidies but
- were not willing to extend tariff reductions under the market access
s these countries believed that a high proportion of their population
 beingengaged in agriculture, the consequent food security and livelihood
are of immense importance to them and hence the tariff reductions
under market access could not be offered. The Group emphasized
that the developed countries should liberalized agricultural trade taking
into account the special and differential treatment of less developing
countries. However, some developing countries were in 4 position o
meet the competitiveness of their agricultural goods in the international
market favoured the position taken by friends of multifuncionality of
agriculture.

e The Swiss formula was brought into the negotiations as the formula
had ‘the effect of compressing tariffs below the chosen coefficient. This
formula suggested by Switzerland, was used to reduce industrial tariffs in
eloped countries during the Tokyo Round of Trade Negotiations. It has

ffect of compressing all tariffs below the chosen coefficient with the
that higher tariffs are disproportionately reduced. The formula is: New
xisting Tariffs x Coefficient/ Existing Tariff + Coefficient. The value
sient is to be determined through negotiations. Swiss Formula was
e to EU as it would have obliged EU to reduce their tariffs
to be anywhere between 50-150 percent to below

uay Round approach [During Uruguay
juctions in tariffs on agricultural products

‘. £l
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support™ where as the United States had under its F

nvestment Act, 2002, had increased its domestic suf
United States became a major user of export support programmes
form of export credits, guarantees and insurance programmes.

|
oll

o

The extreme positions of the three groups of countries was pr
sorting out in a special session on Agriculture under the chairmanshig
Stuart Harbinson* which proposed. b
(@) elimination of export subsidies for at least 50 percent products in fi

years and for all products in nine years; '
(b) rules based approach to discipline export credits, guarantees ang

Insurance programmes;

(¢) S&D for less developing countries in terms of longer implementatior
programme, and lesser commitments; and

(d) Continuation of the existing flexibilities enjoyed by less developing

' countries under Article 9.4 for subsidizing the cost of transport an

marketing of export shipments of agricultural products for the duratic

of the implementation period of the Agreement. E

Harbinson’s proposal on domestic support meant reduction in AM
by 60 percent, copping of the product-specific support [support gi en
an individual within the AMS] at an average of 1999-2001 levels
reduction of de-minimis for developed countries by 50 percent, Blue B
payments to be capped and reduced to half, and some discipline on Gre
Box, such as de-coupled income support should be based not on

fixed (as in the Uruguay Round Agreement) but also on unchanging
_base period. Under the S&D treatment for developing countrie
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ROITH proposils on mirket wecess conceived a tiered approsch
UCHOnS kg the principle of deeper cots i higther taniffs, which
ULttt over Y0 percent (120 percent for developing countries)
ould be cu 'BY’MI mverage ol 60 percent (40 percent for developing
OUnes. \'.‘h:h i of 14 percent (27 percent for developing
ount ( per et e, Tari (s lower thin o eual o 15 percent (20 percent
ord j-?loplnﬂ countrien) would be cu by 40 percent (27 percent for
| mﬂ countrien) with a minimam perline of 25 percent (17 percent
m'dwelol’lnﬂ countries), Developing countries were given further flexibility
s 'tﬂd‘llﬂnm@ lew tanlf lines uy apecinl products/ strategpi products (58) on
which average reduction will be 10 percent with a minimum of 5 percent
on each il fine and no-tirff e (quoti CHRO) expunsion, The existing
TRQS were o be expanded 1o 10 percent (6.6°7 percent for tlr:vu}upm;;
countries) of their consumption level Specinl walepuards (S50 [ Anticle ':
of the AoA enabling impositon of addiional duty if the prices ol imported
pmducts [all below i demignated trigeer or the volume of INPOrts ineredased
ﬂbOVe the dOHig"“'Cll |l'l,~’_}",('l l [ l't’V!'IH|H'r[ countries 1o be eliminated Al
the end of the ilnplcmcnlulum perod. o developing countries, the cristing
SSG were (0 be maintained and u new special safepuard mechanism (SSMJ,
ralc'ldressing tural development, food Tivelihood security concerns, was
-sed.

The Harbinson's proposals were resisted by United States and EU,

United States opposed the proposals on the ground that market access was

not fully addressed in the proposals where as EU and its friends of
ultifunctionality were skeptical that the proposals were to ambitious on
ket access and export subsidics,

| w'i:\.;l“z‘]‘f. I".. Pr Of
‘ » | Ag - . - ‘. ‘| )

als were followed by an informal mini-

ing held eal, Canada, July 2003 wherein it was felt
[ ween the United States and BU need to be

i

Scanned by CamScanner



‘ l'lv ! am r e
numper OF COUNLes, dat

l"u J‘ "OWI

However, the joint proposals indicated a c prom %€ o
between EU and US policies on agriculture: -

(i) A provision was made to enable members to take differen / rodkt
commitments in the AMS based on their initial level of suppont

the EU had higher AMS in terms of its proportion ofthe val
agriculture production than the U nited States, this methodolg

enable the United States to undertake lesser commitments tha
EU, |

(i) A maximum limit (cap) of 5 percent of the value of agriculg
production of a member was proposed on the Blue Box (Art. 6,5¢
the AoA), would oblige the EU to reduce its existing Blue Box payn
by approximately 50 percent. This method of capping of suppo e
was a departure from the capping method used in the Uruguay Rou
of “Capping” the applied levels in a historical period and reducing
further from that level.

The joint EU-US proposal on tariff reductions under the market acee
pillar was a blend of the Uruguay Round (initially proposed by the EU)z
swiss formula (initially proposed by the US). It was proposed he
proportion of tariff lines would be subjected to the Uruguay type of av
reduction with stipulated minimum reduction on each tariff line
proportion of tariff lines to be subjected to reduction by using t
formula. On analysis, it was found that as the tariff structures ¢
and the United States are highly skewed with a small proportic
lines at high levels, and many tariff lines at low or zero tariffs, it
had small impact on tariff reductions, rather would have ena
continue Lo protect its so called sensitive sectors, such as,
neat and dairy products. The developing countries disa
proposal a they felt that they would nol be able to u

COLU ﬁf ‘

Scanned by CamScanner



On some prc
self by drawing a par.

A. Emergence of G-20 Alliance of Developing Countries

| "he Group comprised — 23 developing countries at Cancun, Argentina,
Brazil, Chile, China, Columbia, Costa Rica, Cuba, El Salvador, Egypt,
Guatemala, India, Indonesia, Mexico, Nigeria, Paraguay, Peru, Philippines,
Thailand, South Africa and Venezuela—Post Cancun, Columbia, Costa Rica,
Ecuador, El Salvador, Guatemala, Peru left the Group but Zimbabwe, and
Tanzania joined as new members. ‘

The emergence of G-20 of developing countries was essentially by
way of ructions to the EU and United States joint proposed as the developing
countries felt that their interests have been overlooked. The G-20 put
forward a proposal®, the essence of which was that;

(a) Accepting the concept of harmonization of support in the AMS and
its deeper reductions at higher levels, these reductions in AMS be
undertaken on “product specific basis in order to avoid the shifting of
such support across products;

(b) Deeper reductions commitments in domestic support on export
oriented productioi; |

(c) Elimination of blue box;

(d) Capping and/or additional disciplines on Green Box duict payments
so that such payments are not trade-distorting and parking grounds
for domestic support shifted from other boxes. | '

(e) Expansion in the scope of S&D treatment for developing countries

and maintaining the de-minimis at the existing levels for developing

countries.
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‘ministers asked the Chairman of the Ge

After the Cancun failure, the outstanding iss.u’e‘?s w
negotiations were : domestic support for which sub_stantlal redu ¢
AMS are required; blue box should be capped Whl?:h at present isur
and subsequently subjected to reduction commitments; market ac
blended formula as suggested in Cancun draft*® may be taken
consideration while accommodating the concerns of developing cc

and reductions made in accordance with equity so that the burden ¢
reductions should not impose burdens on developing countries and e
developing countries, S&D treatment, export commitments, the com

of phasing out all forms of export subsidies on all gricultural product
certain date.

. 45

In 2004, three special sessions on agriculture were held to keep t
negotiations on going. These three sessio

| __ ns saw the negotiations in grot
such as United States, EU, G- : |

o $%, G-20 criticism of the t
formulg G-20 proposais on market access, 28 May, 20044, Jet
amay and Franz Fishler dat th
trade Ministers*; Reite ed 9% May

ration of the views of the Allian
- Products and Special Safeguard Mechanism#.

ce fo

7 wro
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C. Group of Five (Fyps)
Five interested parties joined together TR
included Australia, Brazil, Indi on the initiative of US and

aand EU to be kp :
sort out the differences betwee OWn as Group of Five to

N them as these coy tri s .
the negotiations. The Group of F ntries had high stakes in

31

5 ment adopt
Members (WT/2/579) on 2 August 2004, - AR

E. Export Competition
The main issues pertaining to the export competition were

(1) whether export subsidies on a] agricultural products will be eliminated?

(@) The developing countries were apprehensive that EU export subsides
programme of sugar, meat and dairy products which is almost 85

percent would put the developing countries to disadvantage unless EU
eliminates these subsidies.

(@) EU was willing to eliminate subsidies provided full ‘parallelism’ on all
| forms of export competition including credit exports, food aid (used

mainly by US) and state trading enterprises (used mainly by Canada
and Australia) was also negotiated.

(v) “Full parallelism” became a subject of acrimony between EU and USA,
as EU proposals for complete elimination of export credit programmes,
food aid be given only in fully-grant form and state trading enterprises
should not be given monopoly, however, US was not agreeable to
eliminate export credits, and food aid programme, whereas Canada
and Australia were completely in favour of retaining the monopoly of
Stale trading enterprises.

(V) The developing countries proposed a rule based approach for
elimination of export subsidies which however, was countered by the
EU on the grounds inter alia, that the rule based approach would
lead to a symmetrical commitments, and non transparency.
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C o ; raft of the Framework Agreeme --
T_he :Cbm‘n:;gr: 1113;111?1 Err:it c?atc to be agreed, of the explicit Cfn
1% P?s.ed ehmmn credits, guarantees and insurance programme, ang
s ex?i?)ds beyomi 180 days, disciplining of such programmeg iy
repayment:: peeriods of up to 180 days covering, inter‘alta, Paymen of
B s Fales, NI payment requirements and o
:;:Lzs:lst;wmh can constitute subsidies or otherwise distort trade,

With regard to exporting state trading enterpﬁ ses, trade diSt()rtin
practices, such as export subsidies, government financing, and Underwﬁting
all losses will be eliminated.

The S&D treatment of less developing countries with regard to s,
trading enterprises in terms of receiving special consideration for Maintaipj
the monopoly status in case they were used to preserve domestic Price
stability and ensuring food security was secured. The S&D Provisiop
regarding continuation of the provision of Article 9.4 of the A0A, 10 be
continued for a reasonable period to be negotiated was also agreed.

F. Domestic Support

Proposed changed in the criterja of Blue Box (Article 6.
especially the deletion of the “production limitation” cond
Programmes have been debated since the
concemns expressed in the negotiaf;

5 of the AoA)

ition of these
Cancun Ministerial Meeting, The

“ WTO, Job(04)/ 96, ———
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(i) It must be ensured that the payments classified as the Blue Box are
genuinely less trade distorting than those under the AMS/ de minimis.
G-20 was of the view that the creation of a new Blue Box should be
explicitly conditioned upon the developments of additional criteria that
will ensure that these payments are less trade distorting. Such criteria
should include product specific caps and reductions, limiting the
compensation of price variation, disciplines on accumulation of support
on same products and offsets against transfers from AMS/ de minimis.

G. Market Access

Market access has been most contentious pillar. The blended formula
contained in the joint EU-USA proposal of August 2003 was essentially to
maintain the protectionist policies of the two countries and imposing an overly
onerous burden of tariff reductions on developing countries. The G-20 issued
a formula critique of the blended formula* describing it as fundamentally
flawed and criticized it on two grounds:

(i) that it fails to deliver “substantial improvements in Market Access”,
specially for products protected by tariff peaks in developed countries,
and

(i) inequitable results arising from the application of blended formula on
different tariff structures of developed and developing countries, and
thereby putting an onerous burden of tariff reduction on developing
countries. G-10, also expressed its reservation on the blended formula
as it was not taking into account their sensitive tariff lines.

The EU and USA defended the blended formula and asserted that
S&D was provided to developing countries in several respects: ditferent
distortion of tariff lines to each element, different reduction, coefficients, lesser
reduction commitments in the tariff elimination element, recognition of the
special products, longer implementation periods and access (o a special
safeguard mechanism.

The EU argued that the blended formula was designed to achieve
substantial improvements in market access, while providing flexibility for
?Q}m’tﬁes to address their most sensitive tariffs through a combination of
tariff cuts and TRQ expansion. USA was in favour of this formula as it would

4§ WTO, TN/AG/GEN/9 dated 7* May 2004.

i
f
B

i
|
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interests Of US lie. The EU was jp

: .1 their defensive interests anq
rmula as 1t et with = g

lended {1(1) T eloping couMt es with ngl@ defenm;/f llﬁteresm ‘

were willing 10 work Wi ake inordinately high tanff

io ensure that they were

reductions. ' 3
. & countries seNSINg that there interest have oth been
The developing € E e

out with a pro
addressed in the blended formula C&m'2 formula for tariff

ing a common
i ents for developing d ‘
. s d developing countries. The essential elements

reductions in both developed an

of this approach were:

() . that progressivity in tariff mduc_tions
granting of flexibility to take into accoun
products; and

(i) the formula should guarantee neutrality in respect of tariff structure gnd
proportionality of tariff reductions between developed and developmg
members with developing members undertaking lesser tariff reductions
commitments as to ensure a fair and equitable outcome.

through deeper cuts in higher tariffs;
t the sensitive nature of some

The USA and EU after sensing strong opposition to the blended
formula, reluctantly considered the possible alternatives at the FIPS
Ministerial Meeting and finally abondon the blended formula for a “tired
formula” reductions..

The July Framework, therefore, established that tariff reductions would
be made through tiered formula that takes into account their different tariff
structures. Further, progressivity in tariff reductions will be achieved through
deeper cuts in higher tariffs and flexibility for.sensitive products. S&D for |

developing countries will be an integral part of all elements and
propm.“cionality will be achieved by requiring lesser tariff reduction

| ;ommltments from developing country members. The pojnts of difference
ti:zt:':;arzmne;i concerning the flpprqach' for tariff reductions within each
b o of ¢ formula. The United States stressed on the use of Swist
rmula within each band whereas many developing countries opposed i

(C);lut:; eggr(:_lt]j;q\;irlxat givep tbe harmonized tariff structures of developin
o ! Z i make it difficult to ensure proportionality of commitmen
| e evdg_g_ed and the developing countries, "
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arguments against such a approach were that an unlimited

ature would make the tiered formula meaningless, as
gh tariffs, if declared sensitive, will be excluded from any
ariff reductions and thereby transgressing the principle of
to be achieved through deeper cuts in higher tariffs.

Phe first draft of the Framework Agreement of the Chairman of the
Session on Agriculture of 16 July 2004 (WTO, Job (04)/96) seemed
e in to account the position of the EU and the G-10 in terms of the
on of sensitive products. He stated that the member of sensitive
'would approximate to the number of tariff rate quotas in members

ugh intense negotiations in the consultation held by the Chairman
S ministerial meeting in Geneva, the section on selection and
sensitive products are substantially relised. Members ultimately
that the number of tariff lines to be designated as sensitive should-
er negotiations in next phase, and the treatment of sensitive
1 be determined in a manner that it does not under genuinethe

1 uil

tal pnnmples of multilateral trading system
stabilit anduanspalmcyarefullg
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utior mnmﬂuﬂymnnm-a
N program and a copyright policy that
ﬂl members of the academics is necessary
¥ 15 no longer an arcane specialty to be taught
Ilwyux Itis neither practical nor cost efficient
hwy:r about every copyright issue. The time has
dthe education cumiculum to include copyright law to prepare
2ly complex future.

it education program will make every body aware about
mthe knowledge of teachers, students and general
* joper use of copyrighted materials. The extent to which
puse a matenal 1s sought should be a matter of copynght policy.
houl¢ ddelineate which materials require permission before

th one qualifies for fair use. For matenals that fall
a fair use analysis should be made to determine if

the components of copyright education program
est practices that can be used in establishing copynght

HT EpucatioNn PROGRAM

{ education developed from copynght management.
abuse of copyrighted materials and lessen
| as well as individual. Many scholars
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he introduct: n and ¢ P “} ation JI?WN‘ | 1€
ited the need for faculty an sic
S R Fadll mgqmedmslde and @utﬁ M
ducational insti! _.f" @“ﬁnemsswo i and .

'I-._Nﬂ 0g ve sufﬁcwnt knowledge of copyrlght to fdculty about their own
'.-9n9ns |

knowledge of copyright so that they become respon51blc
1ers, icreators, and authors,

IIL. Wiy TeAcH COPYRIGHT
offacu}ty and students regardin g copyright not only

e

pubhc about copynght.
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@:13* ey use are legal? For it the students need a basic understanding
t law and its provisions. Educators need to know that how to

. _Er- @IISZ.

' InUnited States, the 1998 Digital Millennium Copyright Act was
passed to limit the liability of academic institutions from the unknown
infringing acts of its users. Later on in 2002, the Congress passed
Technology Education and Copyright Harmonization (TEACH) Act. The

" TEACH Act addresses the needs of online educators and also provide a
Jimit to the liability of academic institutions if infringing acts are discovered.
However to claim such relief, certain conditions are to be met.

The TEACH Act requires that:*

_  An institution institutes policies regarding copyright:

. Provide informational materials to faculty, students, and staff that
accurately describe, and promote compliance with the copyright laws
of the United States;

_ Provides notice to students that materials used in connection with the
course may be subject to copyright protection.

- The TEACH Act moves further than the DMCA regarding
- requirements concerming copyright and the promotion of copyright in higher
educational institutions. The TEACH Act not only requires articulated
opyright policies by the educational institution; it also clearly requires that

—_— ) d

iation of College and Research Libraries (ACRL), Information Literacy
etency Standards for Higher Education 14(2000), available at http://
a/acrl/acrlstandards/standards.pdf. '

—
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electronic transmission include a notice to students of the copyright statyg
of the works used. Institutions have to meet these minimal legal guidelineg

to minimize legal liability.

In 2004, the Congress introduced Piracy Deterrence and Education

Act of 2004 “1o enhance general copyright knowledge, 10 enhance
criminal enforcement of the copyright laws, 10 educate the public about
the application of copyright law o the Internet, and for other
purposes.”* It was proposed to spend $500,000 annually to establish a
national Internet Use Education Program to increase awareness of

infringement issues.

The social impact of copyright law is no longer just an interest of the
librarian or the lawyer. Scholars and students are impacted by it. The
research environment has become increasingly complicated through the use
of digital information. Students need to acquire skills and knowledge to

navigate in this environment without liability.

Prof. Jon M.Garon rightly said that:

The ethics of the law mustbe grounded in fundamental notions

of justice and fairness, for without this, the rules devolve 1nto

conveniences which will be obeyed only when punishment is close

at hand. If the only reason to respect copyright is to avoid being

caught, it has outlived its purpose.”

The online universe provides students with access to a plenty of
scholarly and popular resources. Student’s inability to comply with the
copyright law or convention of attribution is due to lack of copyright teaching
from faculty and the lack of guidance from institutional policies.

More and more students in the coming time may find them as subject
to litigation brought by rights owners because of copyright infringement Or
illegal file sharing. The time has come that academic institutions must take

“  H.R.4077, 108t.h Congress (introduced in the House of Representatives, March
31,2004), available athttp://frwebgate.access.gpo.gov/cgibin/uscftp.cgi?
paddress=162.140.64.88&filename=h4077ih.pdf&directory=/diskb/wais/data/
108 _cong_bills. :
3. .
Jon M.Garon, Nor mative Copyright: A Conceptual Framework for Copyr ight
Philosophy and Ethics, 88 CorneLL L Rev1278, 1283 (2003).

4
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10N, 'lilns will reduce the rise in cases of plagiarism.® Prof.
Wy asserts, “the future development of copyright will flow from
cal innovation, legal constraints, and social norms.””

Faculty need a sophisticated understanding of copyright knowledge
se many of its members use and make available to their students the
arty developed course content. Till now the faculty avoided discussion -
on copyright education program, because they lack the expertise to address

the topic.* ‘ ‘
f"' * However, the growth of online education and instruction compel to
focus on the application of intellectual property laws in distance education,
particularly regarding the ownership of course materials. Faculty must have

~ knowladge of basic copyright concepts, exclusive rights, fair use, authorship,
work for hire, use of third party copyrighted work, exemption of certain
public performances. Thus, there is an urgent need for professional
development opportunities for faculty, administrators, and academic staff in

copyright education.
'TV. DEVELOPING SUCCESSFUL COPYRIGHT EDUCATION PROGRAM

To set the foundation for copyright literacy and copyright education

es time and resources to consider salient issues and the positions of
t groups. The ideal copyright policy should be accessible and easy

erspace in Curricula: New Legal and Ethical Issues,
ICATION, Epucator, Winter 1998 at 15,19-21.
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y-‘n'gh‘t management’” or “copyright educg o
scttlng limits and standards for usi

; Gulelchnes for using and requesting mter—hbraJy loans or reservw
- Guidelines for computer use;

- Guidelines for making copies for class room use;

- Guidelines for using video in course instruction;

I - Guidelines for users on how to get permission to use the work of
others, etc.

, Some of these activities are voluntary and some are mandated by the
aw. These activities are important for the daily use of third-
g ly usc of third-party copyrighid

Basic steps for developm g a suceessfu
are as follows

Wlth llbr Law
% L e arians, facu]ty heads, IP La

- Arrange meetings of vesled

| copyn ight education program

ty counsel;

Outline the approach estabhgh
programming;

- Develop policies; b

Advertise and outreach to Conce med (

~Teach and deliver pmgmmmas’

thepl 'o.,
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ucting workshops pohcy development assnstmg wrﬁ fact
ns and patents, and making recommendations on copyd
ownership questions.

__ ;"Iihe..cbpyright education program should address various academic
policies, like:
_ Faculty ownership of course material, research and work for hire, etc.;
- Student ownership of course materials and research;
- University ownership of scholarship, course material, research or
products;
- Internet and campus network use;
- TFairuse guidelines;
- Software piracy;
- Specific Act (like US TEACH Act) guidelines;
- Reserve for print and electronic library and research materials;
- Academic integrity and plagiarism.

Policies should define the relevant issues and outline the consequences
of violating policies. They should not live in a closed book or rarely accessed
Web site. Institutional policies should be living documents that are printed
1] 1dent and facultv handbooks, pl‘ll’lt on online Syllabl for COI]S}E?IH

, ¢It will be unfair to students to hold them accountable for policies
not understand or do not know that they exist. Having studen |
knowledge that they have read and understand polict
: ,lzcy 10 manage files sharing over campus ne
7 , policies heightens their awareness anﬂ less
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upload files to sharing networks. Althoygp
udent’s file sharing activities, however the fojo,
n such activities: |

ement better technological controls into the har vl
Information programs for students about the financial and Social
of their behaviour; : T
ngelop and require a student to sign a “computer and Intemnet g
policy prior to receiving access to the Internet; 1

- Include statements informing the social and economic impact iy

hardware and software systems that facilitate file sharing of copy.
protected media;

Mg Syo

Advice the Internet service providers to include copyright warning
and additional appropriate legal warnings.

V. WHo Snoutp Trach CoPYRIGHT EDUCATION PROGRAM

CQPYﬁght.educatiQf{ pr'copyl'ight management raise awareness of the
J un'o'lll'knudmg copyright and teach proper use of copyrighted matend
Gl SIS copynight education may be passive or active.
1ve copyright ﬁ;cit;ﬁn provides users with tools that, when
2 “ieapplication, can lead to o
f these tools are: 0 a deeper understanding

By

o
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The 2000 Report’ issued by a US Committee of national scholars
made a call for broader copyright education. The committee could not decide
on how extensive copyright education should be, and who should conduct
the education.'” However in speaking of the importance of copyﬁght.
education the committee concluded:

A better understanding of the basic principles of cbpyn'ght law

would lead to a greater respect for this law and greater willingness

to abide by it, as well as produce a more informed public better

- able to engage in discussions about intellectual property and

public policy."

Copyright education, information and instruction can be offered jointly
by libraries and librarians, administration at the university level, information
technology departments, and course faculty.

Copyright law is fundamental to the function of all libraries that have
traditionally served as a clearinghouse for copyrighted works. By nature
they collect copyrighted books, journals, magazines, pamphlets, films,
videos, learning objects, personal papers, etc. Once these materials are
collected, they are made available in accordance with the copyright law and
managed by copyright policies. To carry out their mission, libraries make l
their users aware of the laws, including copyright.

There is almost daily growth in the technologies provided by institutions
to students. Because institutional liability increases with the support of these
technologies, academic administrators can support a comprehensive
copyright education program.

Information technology departments are partly charged with developing
technology fluency so they may also support. In addition to information
technology departments that manage campus-wide computer networks,
other offices that may address the subject of copyright can be technology
transfer offices, and offices set up to address copyright permission for the
use of copyrighted works.

% National Research Council, THE DiGiTaL DILEMMA: INTELLECTUAL PROPERTY IN THE

INFORMATION AGE (2000).
" Idat17.

1 017
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Faculty from several disciplines can address COPYright gng ...
related topics — for example, communications, compyter i 8
courses, research method courses and over all the imellectu

al ; ‘
faculty. A

Some other agencies that have a vested in_terest n COPYright o e
may also help. For examplfa, Llhrary Assoc1at.101'1, Journaig So :
Broadcasting Society, Motion Pictures Association and varioyg [
collective societies. These associations provide guidance on the PrODer.
of information through policy statements, conference presentati
publications.

Ons, g

Other great resources are Rights holders’ agencies. For examp
associations representing book publishers, composers, software developey
filmmakers, musicians, and music publishers, etc. They work to protect the;
copyrights by providing suggested guidelines and procedures for users(jf'
their content and products. !

To make the copyright education successful and conversant with lay,
the administrators must seek the professional help from attorneys speciliz
in intellectual property law. A successful program is where multiple entili&g}

people and offices champion the cause of copyright awareness and
education. :

V1. Wuar 10 TEACH

- Some of the subjects that must be included in the course material &%
usis-](lzi COPyl‘lght law and copyright policies; Intellectual property rjghts;.faﬂf
» EXeMptions; Permisgion for use; Public domain; First sale doctri®

us}ébs; iz\;)’, C3;1 bt:;ethlcs; Piracy, Plagiarism, citation, and attribution; 'ff
11 ’ . i : i ;,31‘
HERnf COpyrighted media and multimeda works; Consequences of 1mprE

The Center o, In "ork; Copyright and the Internet; File-sharing, €-eS<

¢an be used jp, oectual Proper ty and Dr. Kelley created a video
online Workshops and clagses. 2 A

Clareas for instry
I Protecteq works

f it

ction can be need for reform Q; _
- Copyright education play ar?

g ,[‘-ﬁ!._f:'
s for Higher Education Faculty, ava Jabs

caching/highered html. -

te, Teaching Idea
leghtsite.Org/t
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creating both the informed consumers and informed citizens who have a
yoice in the intellectual property policies that affect their lives, Copyright

education create opportunities not only so that people can obey the Jaw
but also that they can question the law when appropriate. ;

A simple understanding of the definition of copyright is no longer

sufficient to navigate today’s information landscape. Students and faculty
need a functional level of copyright literacy.

The need to address fair use in higher education is acknowledged by
the U.S Consortium for Educational Technology in University Systems
(CETUS). CETUS proclaims:

Itis urgent, timely, and in the best interests of higher education
that our universities raise a coordinated voice to address the topic
that is known as the “fair use” of copyrighted works. ... It arises
because of the changing dynamic between the broad sweep of
“intellectual properties” and the deployment of powerful and
rapidly evolving communications technologies and infrastructures.
These developments have already demonstrated their significant
consequences for higher education and will have more pervasive
effects in the future.

e

13. http:y Www.cetus.org/fair4.html.
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WOMEN’S RESERVATION BILL : RHETORj¢
OR REALITY -_

Kiran Gupta®

The Constitution (One Hundred and Eighth Amendment) Bill, 2005
commonly known as Women’s Reservation Bill (WRB) seeking to earmp
33 percent of seats for women in Lok Sabha and State assemblies Wag
introduced by the UPA Government in the Rajya Sabha on May 6™ 2008
The Bill aims at eliminating gender inequality and discrimination against womgey
by political empowerment of women, so as to fulfill people’s mandae of
women empowerment as envisaged in the National Common Minimug
Program of the government. Women’s Reservation Bill has seen many highg
and lows ever since its first appearance in September, 1996'. The Parlianmm\
of India has time and again witnessed ugly political stands and condemnable
protests over the Women’s Reservation Bill (WRB). Since its first
appearance for seeking parliamentary approval in 1996, this reservation bill
has undergone a roller coaster ride. Successive governments have placed
it on the floor of the house, only to have it shelved?. The bill is now firmly
on the national political agenda and political parties know that sooner o
later, something will have to be done. It is for this reason that proposals
and counter proposals are being suggested by our political leaders to show
that at least publicly they are not hostile to the bill. But the repeated debacle
of the bill in Parliament has now made it plain that the chances of its passag
through Parliament are remote. Individualy, male MPs are apprehensive tha
it threatens to undercut their claims to their seats.

I. NEED FOR RESERVATION

Our Constitution guarantees equality before law and assures equd
protection of laws to all citizens irrespective of their caste, creed, religion
place of birth and sex®. It not only embodies in it the concept of gendd

* Associate Professor, Law Center II, Faculty of Law, University of Delhi, Delhi:

I Constitution (Eighty First Amendment) Bill, 1996.

2 Constitution (Eighty Fourth Amendment) Bill, 1998.

3 Constitution of India 1950, Article 14: The state shall not deny to any pe .-
equality before the law or the equal protection of the laws within the territory
India.
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arity but exprcssly forbids discri_mination based on sex*. It specifically
provides for equality gf opportunity between men and women in public
employment and pI‘Ohlbl!:S mscn@nation in such employment based on
gendel". While guaranteeing equality of status and opportunity to women,
the Constitution also provides for affirmative action in their favour. Article
15 (3) & (4) empowers the state to enact special provisions for women
and children and Scheduled Castes / Scheduled Tribes and other socially
and educationally backward Classes®.

Various steps has been taken by the central as well as state
governments to improve the status of women. At the National level, the
policy an empowerment of women is a progressive measure’. At the
international level, the series of world conferences on women have
contributed to putting women’s concern high on the global agenda. The full
and equal participation of women in political, civil, economic, social and
cultural life at the national, regional and international levels and the eradication
of all forms of discrimination on the ground of sex are priority objectives of
the international community®.

To improve the situation of women, central and state governments are
taking several initiatives for over all development, empowerment and welfare
of women. Many policy and programmes are passed by government in this

Ibid., Article 15: (i) The state shall not discriminate against any citizen on grounds
only of religion, race, caste, sex, place of birth or any of them.

Ibid., Article 16: (1) There shall be equality of opportunity for all citizens in matters
relating to employment or appointment to any office under the state.

(2) No citizen shall, on ground only of religion, race, caste, sex, descent, place of
birth, residence or any of them, be ineligible for, or discriminated against in respect
of any employment or office under the state.

Ibid., Article 15: (3) Nothing in this article shall prevent the state from making any
special provisions for women and children. (4) Nothing in this article or in clause
(2) of article 29 shall prevent the state from making any special provisions for the
advancement of any socially and educationally backward classes of citizens or for
the Scheduled Castes and the Scheduled Tribes.

See, Government of India, NintH FIvE YEAR PLaN (1997-2002) Vol. II, p. 321 5
Government of India, TenTi Five YEAR PLAN (2002-2007) Vol. I1, pp. 238-255.
Convention on the Elimination of all forms of Discrimination against Women, 1979;
Convention on the Political Rights of Women, 1952. '
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regard”. But women’s rights and women’s equa!ity cannot be achieved ynje
women in large numbers are visible and active, politically, socially gnd
economically. There is a need to involve more women at decision makip,
levels. There is a need to empower Women politically. And by “Poligjeq
Empowerment” mean a political system favoring the participation in gnd
control by women of the political decision making process and
govemance. This is an essential factor in promoting and maintaining poljcj ‘i
and measures for the fulfillment of the goal of Indian democracy and the
Constitution. '
If we look at the history of one country we find that women's
contribution was immense at the time of freedom struggle and they pla o
major role in national movement. But with the freedom of the coum
women started losing their political control and decision making power whi
they immensely exercised during freedom struggle. Representation of wome
in both the houses of parliament never ever exceed 10% mark. Therefore;j.
to increase women’s participation at political level a demand to have
reservation for women in both the houses is going on. '

Despite education and capability, women are not being given tic
hence the need for reservation. Parliament is a people’s representative body
and people mean men and women. What Parliament, therefore, do weha !
at present with just 50% of the people represented ? Lack of money, muscie
power and mafia have prevented party men from giving them the tickets.
In such a scenario unless a few seats are kept reserved for women, it would
be very difficult for them to come into mainstream politics in good numbes
In 1974, the Report of the Committee on Status of Women highlighted the
low number of women in political bodies and recommended that seats %
reserved for women in panchayats and municipal bodies'. Two dissen ing
members of the Committee supported reservation of seats in all |egislative

9 and
NATIONAL PoLICY FOR EMPOWERMENT OF WoMEN, 2001, Department of Women &

Chi‘ld Development, Ministry of Human Resource Development, Governm m

i TO'W:\RDS EQUALITY: REPORT OF THE COMMITTEE ON THE STATUS OF WOMEN IN "I
Ministry of Education and Social Welfare, Department of Social Wella®
Government of India, 1974,
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podies'’. The National Perspective Plan for Women (1988) reco

a quota of 30% in panchayats, municipalities and political partli]:sl}f"%eld
National Policy for Empowerment of Women (2001) stated that r e
shall be considered in higher legislative bodies". ki A

Constitution 73" and 74" Amendments of 1992 inserting Articles
243D" and 243T" which introduced Panchayats and Municipalities in the
Constitution provides that not less than one third of the seats shall be
reserved for women in every Panchayat and Municipality. It also provide
that from amongst the seats reserved for SC/ST, not less than one-third
seats shall be reserved for women belonging to SC/ST. The said Articles
also provide that such seats reserved for women may be allotted by rotation
to different constituencies. The consequence of these amendments is that
about a million of rural and urban women came out of their houses and
shoulder the responsibility of local welfare and governance.

The Constitution provides for reservation of seats in Lok Sabha and |
State Legislative Assemblies for SC/ST in proportion of their number in the |
population'®. The Constitution makes no provision for reserving seats for
women in Parliament and the State Legislature. Reservation of seats for
women in Parliament and the State Legislature, therefore, requires
constitutional amendment that calls for two-third members voting for the )

legistation. ||

Il The dissenting members were Lotika Sarkar and Vina Mazumdar.
12 NATIONAL PERSPECTIVE PLAN FOR WOMEN — 1988-2000, Report of the Core Group set |
up by the Department of Women and Child Development, Ministry of Human |

Resource Development, Government of India. 1988

3 Supran.9.

14 Constitution of India 1950, Article 243D-(3) Not less than one third (including the
number of seats reserved for women belonging to the Scheduled Castes and the
Scheduled Tribes) of the total number of seats be filled by direct election in every
Panchayat shall be reserved for women and such seats may be allotted by rotation
to different constituencies in a Panchayat.

5 Tbid., Article 243T-(3) Not less than one third (including the number of seats reserved

for women belonging to the Scheduled Castes and the Scheduled Tribes) of the

total number of seats be filled by direct election in every Municipality shall be
ted by rotation to different

Tﬁsefifcd for women and such seats may be allot
1 constituencies in a Municipality. 2
S Constitution of India, 1950, Articles 330 and 332.
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[L. HiSTORICAL JOURNEY Or THE BiL

ed reservation for women in Panchayats gng
J was made to provide reservation for women on

e and in the
T Peozild the bill was first introduced during H.py
17t was shelved after BJP’s Uma Bhar
1 the draft legislation — a demand thyf
like Mulayam Singh Yadav (SP), Laly
_U) and Ram Vilas Paswan (LJP),
b quota for minorities. The 1996

52

Having provid
Municipalities, deman
same lines in the Hou
states. To fulfill this popular dem
Deve Gowda’s tenure in 1996. |
demanded a sub quota for OBCs 1
has been articulated also by leaders

Prasad Yadav (RJD), Sharad Yadav JD

Some of them have even called for a su | . ‘
Bill was examined by a Joint Committee of Parliament which recommended

that seats be reserved for OBCs and also in Rajya Sabha and the State
Legislative Councils. Since then, at least two serious attempts have been
made to introduce the bill in Lok Sabha, with no success. NDA government
during its tenure has introduced the bill in 1998 in the Lok Sabha but
unfortunately it again seen the same drama."® The measure has remained a

mirage for some 12 years.

The fate of the bill has been the same every time it has been tabled

for approval in Lok Sabha — walkouts, adjournments of the house, the bill
being ditched and the whole process being sent back to point zero. It has
been a common practice that the political parties swear of supporting the
bill but as soon as it is introduced in the house, an ugly game is played out
by self acclaimed radical politicians with their vigorous protests, making it
impossible for the proceedings to continue. On public front, every political
party for the last few years has been assuring its support to the bill, which |
disarms women activists, but when it comes to practical grounds, we happen
to see only the antagonism in their approach.

Twelve years later, the United Progressive Alliance (UPA) government,
going by its common minimum programme, introduced the WRB on May
6", 2008 in Rajya Sabha, though amid dramatic protests from certaif
political parties. The bill has this time being introduced in the Rajya Sabh
S0 as to become a permanent element of the proceedings. This time

- 7 Constitution (Eighty First Amendment) Bill, 1996.
* Constitution (Eighty Fourth Amendment) Bill, 1998. o
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Bhartiya Janta Party (BJP) and Left Front kept their words in supporting
the bill. But a stem and condemnable protest was witnessed from Samajwadi
party’s Mulayam Singh Yadav and Rastriya Janta Dal’s Laly Prasad Yadav.
They felt that the bill would promote inequality in the society as it would
accommodate the influential in the society and will not do any good to SC,
ST and OBC women. They demanded separate reservation within
reservation for the weaker sections of the society. The bill was referred to
the Parliamentary Standing Committee of Law and J ustice, headed by senior
congress member of Parliament E.M. Sudarsana Natchiappan. The
committee also has Brinda Karat of CPM, Najma Heptulla of BJP and
Jayanti Natarajan of Congress as its members. In the standin g committee
the bill would be discussed in detail and members of different political parties
could give their suggestions. Some MPs are personally threatened as they
would lose their constituencies — centre of personal vested interest to womern.
Male MPs believe that introducing 33% reservation will, along with
reservation for SC/STs, make 50% of seats unavailable to them. Which
body of men will give up their seats to allow women to take over ? As one
MP from the Telugu Desam said “ Why should we agree to sign our own
death warrant.”

III. HicHLIGHTS OF THE NEW BILL

Seen as corollary to the Panchayat Raj legislations that reserved one—
third seats for women in local bodies the Women’s Reservation Bill
introduced in the Rajya Sabha by UPA government on May 6", 2008 seek
to reserve one-third, or 33 percent, seats for women in the Lok Sabha
and state assemblies'. It also provides that one third of the total number
of seats reserved for Scheduled Castes and Scheduled Tribes shall be
reserved for women of those groups. Similar Bills have been introduced
thrice before in 1996, 1998 and 1999 but lapsed with the dissolution of
their respective Lok Sabhas®. Hence this time the Bill was introduced in

the Rajya Sabha as it would not lapse even at the end of the government’s
tenure,

==

;: Constitution (One Hundred and Eighth Amendment) Bill, 2008.

Constitution (Eighty First Amendment) Bill, 1996; Constitution (Eighty Fourth
ent) Bill, 1998.
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The Bill aims at eliminating gender inequality and discrimination againg
women, by political empowerment of women, so as to fulfi]] people
mandate of Women Empowerment as envisaged in the National Comp,

Minimum Programme of the government. The main highlights of the Bjjj gy,

() Reservation for women, as nearly as may be, one third seats of the
present strength of the House of the People and Legislative Assembly
of every state. The allocation of reserved seats shall be determineq
by such authority as prescribed by Parliament.

(1) Asnearly as may be one-third reservation for women including one-
third the number of seats reserved for the Scheduled Castes and the
Scheduled Tribes in the House of the People and in the Legislative
Assembly of every state to be reserved for women of that category.

(i) Reservation for women in respect of nominations of members of Anglo-
Indian community in the House of the People and in the Legislative
Assemblies of the States. Of the two seats in the Lok Sabha reserved
for Anglo-Indians, one will be reserved for women in each of the two
elections in a cycle of three elections.

(tv) Reservation for women in the Legislative Assembly of the National
Capital territory of Delhi.

(v) Reserved seats may be allotted by rotation to different constituencies
in the state or union territory. If a State or Union Territory has only
one seat in the Lok Sabha, that seat shall be reserved for women in

the 1* general election of every cycle of three elections. If there are
two seats, each shall be reserved once in a cycle of three elections.

(vi) Reservation of seats for women should cease to have effect on the
expiration of a period of fifteen years from the enactment of the Bill.

To give effect to the above proposals, the Bill provides for :

(a) Amendment of Articles 239AA, 331 and 333 and insertion of
new articles 330A, 332A and 334A in the Constitution to provide
for reservation for women in the House of the People and the
Legislative Assemblies of the States; and

(b) To make consequential changes in certain other related
enactments.

.i
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The Constitution (One Hundred and Ej ghth Amendment ) Bill, 2008
introduced in Rajya Sabha and pending therein, has been referrec; to th ;
Department Related Parliamentary Standing Committee on Personne] Pub]jz
Grievances, Law and Justice, headed by Dr. EM. Sudarsana Natch;appan
Member, Rajya Sabha for examination and report, :

A similar Bill was introduced in 1996, and examined by a Joint
Committee on the Constitution (Ei ghty First Amendment) Bill, 1996
(Chairperson: Smt. Geeta Mukherjee). Whereas many of its
recommendations have been included in the current Bill, recommendations
on reservations for OBCs and in the upper Houses have not been included?.

Key recommendations of the Joint Committee on the 1996 Bill and
provisions of the 2008 Bill

Key Recommendations of Joint Committee on the | 2008 Bill
Constitution (81 Amendment) Bill, 1996

Reservation should be extended to Rajya Sabha and the | No
Legislative Councils. '
The reservation should be extended in the first instance for | Yes (no
15 years then reviewed to decide whether it should be | provision
continued. for review)

Reservation should be provided for women from Other | No
Backward Classes after the Constitution extends reservation
to OBCs.

Reservation to be extended to women of the Anglo-Indian | Yes
community.
Provision should be made to reserve seats in cases where a | Yes
state has less than three seats in the Lok Sabha or less than
three seats are reserved for SC/STs.

Legislative Assembly of Delhi should be included. (Reservation | Yes

in Puducherry Assembly requires only an ordinary Act).

Substitute the words ‘not less than one-third’ with ‘as nearly [ Yes

as may be, one-third’.

T AMENDMENT)
' REPORT OF THE JOINT COMMITTEE ON THE CONSTITUTION (EigutyY FIRS i g ¥

o Lkl

Biii, 1996. December 9, 1996.
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,pported by feminists and womgp,

activists. The proponents of the policy of rese.rva:;c;n ftt?;enﬂltatt[lal' hoy
equality of the sexes 1S enshrined in the Con_srtéfiu e (t)h ¢ rea ity
Therefore, vigorous affirmative action 1 required t0 lmpti eh ¢ condition
of women. Also, there is evidence that political reservah 0111rl bas increaseq
redistribution of resources in favour of the grOUPS WaIsuy enefit frop,
reservation. A study about the effect of reservat_:lon for-women in Pancbayatﬁ |
shows that women elected under the reservz,ttlon policy m\:s; Bnore N the
public goods closely linked to women's cor.lcerns.1 i 08 study
commissioned by the Ministry of Panchayal Raj, reveals that a sizeable
proportion of women representatives perceive an gnhancement in their self. |
esteem, confidence and decision-making ability™. Some Oppone.nts argue
that separate constituencies for women would not only narrow their outlook
but lead to perpetuation of unequal status because they would be seen as

not competing on merit.
1V, Osyections To THE BILL

The Bill in its original form was S

Lets examine the tenability of the main objections raised and flaws
pointed out in the Bill by its critics: ‘

1. The Bill is discriminatory, arbitrary, undemocratic and unconstitutional.
It is undemocratic as reservation of one-third of the seats for women
in Parliament restricts the choice of voters in the reserved
constituencies. This is yet another attempt by radical feminists to use
their gender for furthering their own political interests, at the cost of
the nation and ironically, other women. In a democratic set up thereis
no scope for reservation for women.

As far as the constitutionality of the Bill is concerned, there is affirmative,
substantial and specific constitutional mandate® for positive
discrimination on the ground of sex for the benefit of women. Because
of this constitutional protection, reservation for women cannot be
challenged as violative of the Constitution. The insertion of clause (3?
of Article 15 in relation to women is by way of recognition of the

n Ey

‘S)ful;m ong_Eus_cm? WOMEN REPRESENTATIVES IN PANCHAYATI R AJ INSTITUTIONS,
» anchayan Raj, Government of India, April, 2008.

Constitution of India 1950, Article 15 (3).
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that for centuries women of this country have been socially and
economically handicapped. As a result, they are unable to partiZi ate
in the sodo«:conpmic activities of the nation on a footing of equariity
It is in order to eliminate this socio-economic backwardness of womer;
and to empower them in a manner that would bring about effective
equality between men and women that Article 15 (3) has been placed
within Article 15. Its object is to strengthen and improve the status of
women®. It is because of this constitutional protection that reservation

for women in Lok Sabha and state assemblies cannot be challenged
as violative of the Constitution.

7. Reservation will result in proxy control. Reservation would result in
politicians fielding their wives, daughters, sisters and daughter-in-laws

as candidates for the reserved seats and use them as their agents of
proxy control.

If we take a long term view, we can say that this initial proxy control
will give to actual exercise of power by women in future.

3. Reservation within Reservation — Demand for OBC and minority
women quota — Reservation for OBC women has been a long standing
demand in the Parliament. Since the WRB accepts the reservation of
SC/ST women within the 33% set aside, it must also accept a cut off
% for OBC women. On the same premise demand for a quota for
women from the minority community was also made. (

This demand by some of our politicians as a virtual precondition to
reservation for women in general seems (o be incorrect. Unlike for
SCs and STs, there 1s no constitutional reservation for OBCs in qu
Sabha and legislative assemblies. Concern for Bac_kward classes 18
just one more excuse o stall the Bill yet again. Itis Ju§t an attempt t0
stall the passing of the Bill.Feminists have been asking for women
reservation across class, caste and community as they dg not want to
divide Indian womanhood into these compartments. The dls,cnmlnauot‘?i
is not between different groups of women but bf.:tween men a::st
women since very few women are given party tickets 10 €OT
election.

% Genper Just Laws BuLLETIN, No. 4 Dec, 1988, p- 10-

e ———
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-. A-m It has been pleaded that the bill 18 ser?ously flawed in S0 far ag the
. rotational reservation of one third seats 1S concerned. ”I'l'{e bill Provide
~ for rotation of reserved seats. The rotational system will meap eve

time a new set of constituencies will be declared as reseryeq for

women. It is argued that rotation may not be as harmful at the locg]

level as it would be at the state and national lew'zl. The pre-elecy; o

nursing of a Lok Sabha or assembly constituency is a very demap a

task that involves a very heavy investment on the part of the poljsj cal

parties and more so on part of individual aspirant. Rotationg
reservation of one-third exclusively for women would lead to 3 grave
uncertainty for sitting MPs eroding their meticulously developed politicy]
base and leaving them no scope to pursue politics as a life-long Mission.
Rotation of reserved seats may reduce the incentive for an MP to work

for his constituency as he could be ineligible to seek re-election from
that constituency?.

. E

-

However, supporters of WRB insisted that MPs need not treat their
constituency as their own private property and that nobody is
indispensable. Every constituency turn by turn (i.e. by rotation) must

get the chance to have a woman legislator representing it. There seems
to be no flaw in rotational reservation.

V. Prorosars Anp COUNTER Prorosars

L

: nsu ati
leader in the Lok Sabhg Shivraj p § on reservation

member constituencies in one-third
means that 182 seats in parliame

i Bill. Congress Deputy
atil suggested introduction of double-

of éll Parliamentary seats, Basically this
nt will be Iepresented by two MPs, one

B M '
adha Nanivadekar D
3 ual. Member C .
) ; on s .
WomensReservanon, ECONOMIC&POLIT]C Sttzu:nczes(.) Resolving Deadlock on
AL WEEKLy,

ctober 25, 2003.

NATIONAL CAPITALLAW JOURNAL [VOL. XH‘XIE

i
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oféwhi?él?l‘ﬁhas to be woman. This principle will work by rotation with one-
thﬂdscats being changed after f:ach general election. This proposal requires
iﬁ&éasiﬂg- the number gf parliament seats b¥ 1/3* of its present strength.
Iniﬁally’ India had multi-member consﬂtueqmes which included an SC/ST
mémbﬁf- A 1961 Act converted all constituencies into single member
con-sﬁmencies%. The advantages of having dual-member constituencies are
that it does not decrease the democratic choice for voters, does not
discriminate against male candidates and make it easier for members to
nurture constituencies. However, it’s disadvantages are that the
members may have to share their political base and women memb
become secondary person.

This proposal appeared somewhat acceptable at the four party
meeting. However, later Congress and Left parties appear unwilling to
support the dual-member constituencies on the ground that it would dilute
the cause.

sitting
er may

Women activists are aghast at this suggestion. They see it as one more
dilatory tactic to stall the bill*’. They claim that “if there has to be double
member reservation, then all seats should be made double member”.
Problem is how to elect two candidates from one seat. Whether single vote
will be counted for both the candidates.

The Election Commission has also put up a proposal to make it
mandatory for political parties to nominate 33% women candidates with a
state as a unit for the Lok Sabha and the district as a unit for the state
assemblies. This would mean that in a state where there are 40 Lok Sabha
seats, the party would have to nominate at least 13 women candidates, and
in the state assembly elections, it would have to nominate one-third women
candidates at the district level. The Election Commission’s suggestion has
the advantage that it does not bear the quota tag. Nor will they be faced
with the problem of rotation of constituencies.

Politicians, however, are not very receptive to the EC’s suggestion
either. The Shiv Sena is opposed to it and Mulayam Singh Yadav is not
Willing to concede more than 20% seats for women. This proposal for its

—

: The Two — Member Constituencies (Abolition) Act, 1961.
Brindg Karat, Alternative as Dilution, OutLook, May 17, 2003.

Scanned by CamScanner




.

NAL CAPITALLAW JOURNAL [VOL Xy,
proper functioning require reservation of women 1 I[);htl?al pan
organizations from grass root level enrolment of party members ri ghtup
the national executives and parliamen‘tary boards and Parhal_nent
committees. Even then there 1S @ possibihty that pfirty may gllot tickets ¢
women from those constituencies where it is having very h.tﬂe chancey,
ent in the Parliament. Ther,

win thereby denying them the chance to be pres
is no guarantee that 2 significant qumber of women would get electeq

However, its advantages are:
Provide more democratic choi

Allow more flexibility to parties
depending on Jocal political and social factors
Can nominate women from minority communities in areas where thig

will be an electoral advantage
Allow flexibility in the number of women in Parli

V1. OPTIONS AVAILABLE

NATIO
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ce to voters
to choose candidates and constituencieg

ament

In August, 2005 Prime Minister Man Mohan Singh had held a meeting
with leaders of NDA and other parties in which three proposals relating to
Bill were discussed. First was to introduce the lapsed Bill providing one-
third reservation for women. Second was to increase the strength of
leg1slature to provide one third of the original number of seats to women.
Thl]'d was to implement the proposal of Election commission of India making
it mandatory for the recognized political parties to ensure putting of minimum
agreed percentage of wo ' ' mer '

: g gh men in state assemblies and parliamentary election
o as to allow the I it ' iti

it m retain the.recogmtlon with EC as political party.
owever, no consensus was arrived at.

VII. ConcLusioN

wor]di\;ol?; fur_lsffdrzseml? O(f: of the population, contribute to 2/3™ of the

but an honest r am 1/10% of the world's income. This bill is not a bount

to set a deadlixfgognmon of their contribution to nation building. We nee!

B fe(;?u(r::g:i];il;i b;lrilding measures else we would end Up
0

dem.anding an altogether new dgf:bau:estaar:'?irlllg)arsrnel,\;v ; DpE eyery yea;

stalling the passage of the Bill forever. esh in the riew ligHERS

i
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As far as the women representation in the panchayati raj institutions
and local bodies are concerned, in a very short period of time, elected
women have played such a positive role that they now occupy more than
40 percent of the total seats in many states. Women’s movements have
always supported the cause of social justice and also reservations lbeing
extended to the OBC’s in jobs and educational institutions while SC/ST
rights are continued. It is unfortunate that leaders like Mulayam Singh Yadav
and Lalu Prasad Yadav who are symbols of the struggle for social justice
do not favour including women of all castes and communities within its .

beneficiary.

Let us hope that our parliamentarians allow the bill to be debated and
decided upon in the Parliament and women’s rights and their right to
representation will be supported by all sections of the House and that the

bill be passed. The onus is now on the parliamentarians to come out with
the verdict in favor of this long awaited bill, which would work in the process

of women empowerment.
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DEVELOPMENT AND PROTECTION OF
GEOGRAPHICAL INDICATIONS : A STUDY
()F'EAJEIUGHN(}ISSIHES

Preet Singh” and Jai Parakash™

I. INTRODUCTION

Everyone has the right freely to participate in the cpltural hfe of the
community, to enjoy the arts and to share the be‘neﬁts‘ of scientific
advancement. Everyone has the right to the protection 0'{ the moral gnd
material interests resulting from any scientific, literary or artistic pr'oductl.on
of which he is the author." Everyone has duties to the community in which
alone the free and full development of his personality 18 possible. In the
exercise of his rights and freedoms, everyone shall be subject only Fo such
limitations as are determined by law solely for the purpose of securing due
recognition and respect for the rights and freedoms of others and of meeting
the just requirements of morality, public order and the general welfare ina
democratic society. These rights and freedoms may in no case be exercised
contrary to the purposes and principles of the United Nations.> The
establishment of universal society having equal opportunities for all the people
has been sought by the International Covenant on Civil and Political Rights',
The states parties to the Covenant, recognizing the fundamental right of
everyone to be free from hunger, shall take, individually and through
international co-operation, the measures, including specific programmes,
which are needed :

(a) toimprove methods of production, conservation and distribution of
food by making full use of technical and scientific knowledge, by
disseminating knowledge of the principles of nutrition and by developing
orreforming agrarian systems in such a way as to achieve the most
elficient development and utilization of natural resources;

* Associate Professor, Faculty of Law, M.D. University. Rohtak.
“*Rescarch Scholar, Faculty of Law, M.D. University, Rohtak.

Universal Déclaration on Human Rights. 1948, Article 27.
Ibid. Atticle 29, f

International Covenant on Civil and Political Rights. 1966,

i
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e Covenant are required torecognize the right of
cultural life;

‘benefits of scientific progress andits applications;

fit from the protection of the moral and material interests
sulting from any scientific, literary or artistic production of which
the author.?

alization of these right shall include those necessary for the
ion, development and diffusion of science and culture.® The states
ythe Covenant have to recognize the benefits to be derived from

Certain goods, whether, naturally found, agriculturally cultivated or
manufactured in a particular territory of a country or a region or locality have
o

s Perfume, Scotch whisky, Russian vodka, French Champagne, Basmati
, Darjeeling Tea, Swiss Chocolates, Nagpur Orange, Kashmiri Apple,
eri Bhujiya, Benaras Silk are some of the goods which have acquired a
portance on account of their association with indication of source.
[ﬂlere has been growing tendency to use false or deceptive indication

f goods to lure customers. For protecting and promoting the
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the interests of the producers of the geographical indicators. The restricy;,
on the unauthorized persons on misusing geographical indications WOulg
protect consumers from deception and would add to the economic Prosperi
of the producers of such goods and would also promote goods begri,
Indian geographical indications in the export market. The Agreement on Trade

Related Aspects of Intellectual Property Rights warrants that other countrigg

are under no obligation to extend protection unless a geographical indicatj,
is protected in the country of its origin’.

The issues regarding the definition of geographical indications are undg;
active discussion at various platforms for giving a comprehensive definitiop

protection and promotion of the geographical indications. Taking a stepijy
this direction, the TRIPS Agreement has adventured to define geographicg|
indications as:
' indications which identify a good as originating in the territory of a
WTO Member, or a region or locality in that territory, where a
given quality, reputation or other characteristic of the good is

essentially attributable toits geographical origin.”
I1. DEFINITION OF GEOGRAPHICAL INDICATIONS

The Standing Committee on the Law of Trademarks, Industrial Designs
and Geographical Indications of World Intellectual Property Organization’
analysed various documents submitted by The World Intellectual Property
Organization for designing comprehensive elements of the concept of
geographical indications with a view to protect and promote the rights of the
owners of the geographical indications. The Committee observed that the
statuss of the variety of the systems of protection for geographical indications,
the diversity of the terminology used in the legislative instruments and the
lack of sufficient information on the regulations and national administrative
procedures hampers the preparation of an overall analysis of the different
elements on which the definition of geographical indications a
considerations are based'.

nd their

7 TRIPS Agreement, 1995.
8 Jbid., Article 22.1.

9 Tenth Session Geneva, April 28-May 2, 2003.

»

10 Ibid.

Aé
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The Committee deliberated upon the following fundamental issues
insofar as they were assessed in different ways at the international leve] beforé
considering the different elements contained in the definition of geographical
indications and their assessment in the different protection systems.

A. Alternative Elements and Quality

The TRIPS Agreement introduces an alternative “a given quality,
reputation or other characteristic”, whereas the definition of the appellation
of origin under the Lisbon Agreement makes express reference to a
combination of natural and human factors representing the quality and the
distinguishing characteristics of the product."

The determination of the quality of a specific product cannot be
undertaken in overall terms at the global level according to harmonized and |
exhaustive criteria which would take account of the cultural diversity of the
international community. This appreciation, therefore, appears to be derived
from a factual approach and from the prerogative of the competent national
authorities, based on the criteria which are specific and individual to them. In
this regard, the WTO study'? indicates that the reference to “quality” is
formulated in a different manner, sometimes in the plural, in the various
definitions appearing in different national legislations. Forexample, “established
quality,” “particular quality,” “given quality,” “‘specific quality,” “special quality
characteristics,” “special outstanding quality distinguishing the product from
generic products,” superior quality/quality of the highest grade as determined
in accordance with standards specified in the law for the product concerned
or, as determined through customary use in the respective industry. Thus,
the term “quality” appears less to imply a certain quality of the product -
qualitative criterion — than a characteristic — legal criterion —allowing 2 product
to be distinguished as a result of its geo graphical origin."” If the qualltaqve
link is not sufficient, can it therefore be concluded that there is ng geog@phlcal.
indication? Generally speaking, this approach prevails in Felatlon to
appellations of origin; i.c., if the characteristic qualities arc essential onlytoa
slight extent due to the geographical environment, protection cannot be

-

> »

"' WIPO Standing Committee on Trade Laws, Industrial Designs and ql' pars i

: l; 'WTO Document IP/C/W253, dated April 4,2001, paras 40-41.
- Supran. 11,_par_a7. ‘
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ation of origin. The qualitative link betwee,
(

ted in the form of an appel i
iy geographical origin will be all the more difficult to evalug

product and its : - ubiective f
since it will involve, for identification purposes: other subjective factors gy
sused orthe manufacturing process. Thus g,

as the quality of the ingredient
fact that a productis produced
preparation and processing has
can contribute to1ts “quality,” bu
not be decisive for another product."

The requirement for a qualitative link between the geographicy|
environment and the product as part of a cumulative interpretation of the

elements of the definition would lead to a disadvantage for the countries
ns apply not to agricu]tural or crafts products

whose geographical indicatio

but to industrial products. This link, which may have existed at the beginning

of the manufacturing of an industrial product, may subsequently be broken to

the extent that its existence is henceforth difficult to prove. Moreover,
kills can be transferred from one

manufacturing traditions and human s
geographical area to another, taking into account in particu lar increasing

professional mobility and economic globalization".

The methods for manufacturing and obtaining the product should/may

:also be the subject of a precise description. This description must helpto
|den.t|f.y the product’s personality. Thus, the description of the methods for
u_obtammg the product should/may contain the description of the techniques
;}Tplemf:ntedas well as the quality criteria of the final product, by demonstrating
X le: tgamcularfcatums linked to the product. The description shou |d relate to
b e Sktzgs C(J;cemed with the location of a case including, where necessar):
ACKaging, 1 . ~ : : .

= greed brfedizr anlmgl breeds, the'followm g will, therefore, be mentioned:
o - 2 .gprajlctlces of feeding, grazing, suckling, age of slaughter;

uration, classification of carcasses, pH, and ot
the varieties, dates of seed .pH.andsoon. For plant production™
method sto,rage dispat Lngf‘and harvesting, harvesting periods, harvestine
) £l C ; - :
Finally. patch, firmness, sugar level, etc. will be mentionc
y, formanufactured products, the description of ialsof
S e sl ' ) escription of the raw materials 0
- type of product, part of the selected prod . cthe
manufacturing process of preparati Bl Uc description o ub
g i . _ .
paration, drying, salting, etc. may be noted

by a traditional method or that ts productioy,
occurred in a particular geographical "‘l'e{
t these factors may, in another specific cgge

4 fbid.,para 9.
% Ibid., para 10.
1 fbid.,para 10.
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B. Reputation

The countries which have adopted the Lisbon model do not generally
refer to reputation in their national legislation as an element linked to the
geographical origin of the product, whereas the countries that base themsel ves
on the TRIPS model do so systematically. The Lisbon model does not mention
reputation as an element linking the product to the place. It appears rather
that the reputation of the geographical location is based on the quality and
characteristics of the product for which it is best known. As regards the
countries whose legislation follows the TRIPS model. the study shows that
several of them have adopted various forms of qualification standard such as
“general reputation,” ““given reputation,” “specific reputation,” etc.”

C. Other Characteristics

The other characteristics of the geographical environment can be
understood to include natural factors such as soil and climate, and human
factors such as the particular professional traditions of the producers
established in a given geographical area. The region demonstrates the
interaction between the physical (natural) and human factors built up over
time. The link to the “terroir” will therefore be manifold and will vary
according to the products. Consequently, the basis of the relationship between
the region and the typical characteristics of the product, at the different stages
of manufacturing, conversion and production, should be accurately described.
The typical characteristics of the product linked to the region include any
objective or subjective characteristic which discriminates the product within
its reference family, and refers both to the characteristics of the final product,
the practices linked to the manufacturing of the raw materials, the conversion
and production of the product, and the social and cultural representation
which the producers and consumers of the product have. The analysis of
these factors should define, in objective terms, the different components of
the product such as the color, shape, texture, composition and so on. For
manufactured products, this definition is made firstly on the raw agricultural
material and, secondly, on the product resulting from manufacturing. The
means used to define these characteristics may be bibliographical, through

" Ibid., para 42.

i R |
Ee—— —_—
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the interrogation of the producers themselves, or through physical, chemicy)

and sensory analysis work (testing panels)."®
D. Link with the Geographical Origin

It is most important for the justification of the ek?mcn@ of the df:ﬁﬂition
to be made in the most objective manner possible with a view 1o giving the
link a precise and specific form, since this consﬁtuteg the b'dSlS for the protection
of a geographical indication. The grant of an excluswe.n ght to adenomination
is made only in so far as this right s justified by objective elements and forms

_ of proof. The elements and proof set claims for the subject matter to seek
protection by specifying the elements in methodological and practical manner."”

II1. DEVELOPMENTS IN GEOGRAPHICAL INDICATIONS FIELD

A. Identification of Geographical Indications

‘The geographical indications move beyond the concept of appellations
of origin in important ways. First, geographical indications may be any
indication identifying a particular region, locality, or country, including words
and pictorial symbols; they do not have to be the place name itself. Thus,
geographical indications may identify a good with any expression including,
most likely, a place name or symbol that may be made to evoke a location.
Geographical indications refer not only to products with quality characteristics
that are attributable to a region but also to the reputation of a product. Thus,
it is permissible to apply geographical indications to goods that enjoy
reputations stemming from local innovativeness such as craft goods rather
th?n physical characteristics emanating from climate or soil quality. However,

fhls reputation needs to be tied to a geographical origin that may be uniquely
identified in order to exclude others from its use.

Ly Tl‘aere .is a double lared structure of protection for geographical
mdfca.tlons In TRIPS, keyed to the type of product, with wine and spiris
achje\.m?g the highest protection. This structure emerged from interest-based
bargaining in the Uruguay Round, with the main demandeurs being Win
producers from the EU. However. given the relatively expansive scope, &

least on paper, of coverage for geographical indications, many countries ar®

’.

1% Ibid., para 24.
?" Ibid., para 29.

Scanned by CamScanner

_"



P

207-2008] ‘ GEOGRAPHICAL INDICATIONS 69

considering the benefits of extending stronger protection to other goods,

including foodstuffs, tobacco products, artisan goods, and even services.

The question of extension lies at the center of controversy within ongoing

TRIPS negotiations, which have made little leeway to date. Interestin gly,

this is by no means (and perhaps uniquely within the intellectual property

arena) an issue pitting North versus South. Ratheritis largely one in which

some agricultural and food exporters see potential benefits for their producers

through claiming distinctive place-based qualities, arrayed against other
agﬁcultural and food exporters that perceive their commercial interests lie in

being able to imitate those quality characteristics and attach the same place
names. Also significant are perceptions by some developing countries that
geographical indications can play a useful role in defining and exploiting the
products generated by collective knowledge. Close analysis of particular
forms of intellectual property rights (IPRs) tends to frustrate economists for
three simple reasons. First, such policies are inherently second-best
interventions in a world of multiple distortions. As such, whether IPRs generate
net benefits for a country depends on circumstances and time horizon, with
the analysis often playing ouit against an unobservable counterfactual situation.
Put differently, countries must find an appropriate balance the interests of
inventors and creators (recognizing that these may be foreign entities) and
the needs of the public for access to information, products, and services.
Second, the precise regulatory standards in IPRs (e.g., the novelty
requirement in patents and the scope of fair use in copyrights) are arcane and
difficult to model in a systematic way. Third, and perhaps most
important, relevant data generally are unavailable and cannot support definitive
analysis.

B. Doha and TRIPS Agreement

The most general mandate of Article 22.2 of the TRIPS is that countries
must permit interested parties to use legal means to prevent the identification
or presentation of a good that would mislead consumers as to its true
geographical origin and to prevent acts of unfair competition in this regard.”

* Even more general are the TRIPS obligations of national treatment and MEN
(Maskus, INTELLECTUAL ProOPERTY RiGHTS IN THE GLOBAL Economy, Washington
DC, Institute Of International Econornics, 2000). See “WTO Mandated Negotiations
on Geographical Indica* 35 (TRIPS) available at www.intracen.org/
worldtradenet/docs. '

L —
i
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WTO Members also must provide for l:el'tl.Sﬂl.Ol"anulidatiqn of
trademarks containing misleading geographical ‘“‘_h"““;)f]bl' These gengpy -
requirements must be afforded to any product for Which geographjg

TRIPS calls for a higher leve] Of

indication protection might be sought. 1 e L
protection for geographical indications for wines and spirits.” The Agreemg,

requires WTO Members (0 prevent lhe.u.s.c ol"gcogrzlphittul _indications
identifying wines and spirits that donotort ginate in the plucg mthu.ted, evey
where the true place of originis indicated or the gcngrnpﬁh}cu‘l‘ln‘dncation is
used in translation or accompanied by such expressions as “kind”, * mitation”
or the like (Article 23.1). Further, it mandates negotiations concermning the
establishment of a multilateral system of notification and registration of
geographical indications for wines eligible for protection in those Membeyy
choosing to participate in the registration system.
WTO Members may permit continued use of a particular geographicy|
indication. if it was used at least ten years priorto 15 April 1995 orin good
faith before that date. Next, the restriction on misleading trademarks is waived
where the trademark was registered, applied for, or acquired by use in good
faith before the TRIPS phase-in periods expired or before the geographicl
indication is protected in its country of origin. Further, the terms thatare
generic within a territory need not be awarded geographical indication
protection. In the end, members are not required to recognize geographical
indications that are not protected in their country of origin or have falleninto
disuse there.
The essential mandate for strong geographical indications were EU wine-
producing countries, in particular France, which owned by far the larges!
number of registrations of appellations of origin under the Lisbon Agreement.”

21 o o . 4 . [ .
Escudero, Sergoi, International Protection of Geographical Indications and
’?e:felop-mg Countries , Working paper for UN Millenium Project Task Forceon
(hm e, (2001) points out that wines have even stronger protection than spirits
. Asl‘(!t;;iz;l prnlgcu(;n against homonymous indications (Article 23.3 of TRIPS).
of December 31, 1999, France owned 508 revistrati 2 - :
e l rance owned 508 registrations, or 66.3 percent. Virtually
ot : ines; which accounted for 61.4 percent of registrations by
L R);Ee.bll lh:ﬁlr significant registrants were the Czech Republic Bulgarid, the
ublic, Huno; ‘ . . : i )
gary. Italy, and Cuba, while other significant products were

3 L]I )
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gome relatively new wine-growing countries as the Up,
Australia, which had established the use of such placen
«gurgundy”’, and “Shiraz”, were leery of stron g retro
wines and succeeded in achieving the limitations me
EU insisted on the additional negotiations toward 3
general, developing countries had no common or
the negotiations up to that point, though India attempted to extend the scope
for additional protection under Article 23 to beverages such as tea 23 Work
inthe TRIPS Council since the Singapore Ministerial Conference in 1996 on
geographical indications has focused on the question of extending this special
protection for wines to other products. The negotiations began with a
submission in 1998 by the EU to establish the mandated (in the EU’s view)
register for wines and spirits.** This proposal did not limit itself to wines and
spirits, opening the door to extension to other products of interest to EU
members, such as cheese, chocolates, beer, and embroidery designs. This
open door lies at the heart of discussion by WTO Members on extension.

C. Claims of Rich Countries

ited States, Chile, and
ames as “Champagne”
Spective protection for
ntioned. However, the
registration system. In
particular part to playin

For stacking claim, in 1999 a proposal was made by the United States,
Japan, Canada, and Chile.” They argued that the EU proposal interfered
with the right to choose appropriate national implementation methods and
raised unreasonable administrative burdens. Their proposal focused on a
voluntary register without legal effect, in which participating Members would
agree to refer to the list when making decisions regarding national protection
of particular geographical indications. Hungary submitted a communicatioP
in 2000 attempting a compromise, though it built on the EU approach.*
Hungary argued that the EU’s framework was consistent with the spirit of
Article 234 but that opposition procedures should be transparent apd
effective, while allowin g for consultations and binding arbitration for settl-mg
disputes. Its proposal also claimed that successfully challenged geographical

e ——

2 ‘0 DEVELOPING COUNTRIES
Watal'Ja)’ashree, INTELLECTUAL PROPERTY RIGHTS IN WTO AND DEVELOPING CO

0 (London_ Kluwer Law International, 2001). , oy
IPIC/W/107 and IP/C/W/107/Rev.1, available at http://docsonline.wto.org
8en_home.agp).

E ‘IP’C/WII33 and IP/C/W/133/Rev. I, available at http://ducsonline.wto.org/gen
'LhOme.asp.

IPICrW/ 234, available at http://docsonline.wto.org/ gen--_home.asp.

26
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indications should not be entered into the register, Fhereby rem Oving themf
from obligated protection. This apprf)achv-has gained adherengg on bfoul
sides of the geographical indication registration debate.

What is the scope of products to be govered by a WTO register .
geographical indications? The EU and Mexwo, among others, haye gy
that spirits are covered in the ambit of Article 23, tho_u gh other nationg have
disputed this claim. The EU prefers to ke;p the Wordmg as open as Possiby
in ofder to permit extension of geographical indications beyond “fines )
spirits. This approach is supportgd by npmerous other countries, hog,
developed and developing, including Sw1tgerland, th-e.Czech RePllblic,
Bulgaria, Slovenia, India, Turkey, Egypt, Pakistan, Mauntlus, and Sy Lanky
who have made joint representations.

No real progress has been made to help bridge the gap between the
camps on either side of these issues.” A commitment at the Doha Minj sterial
Conference in November 2001 simply committed Members to . . .negotiate
the establishment of a multilateral system of notification and registration of
geographical indications for wines and spirits by the Fifth Session of the
Ministerial Conference. ...issues related to the extension. . .to products other
than wines and spirits will be addressed in the Council for TRIPS...”
(Paragraph 18).” Presumably, this paragraph commits Members to negotiate
in the Doha Round over at least the modalities, scope, and legal effect ofa
registration system for wines and spirits. It clearly opens the door for obligations
in additional products as well. That the disagreements remain wide implies
that cross-issue negotiations may be required to achieve consensus. Thus, in
the Doha Round it is to be expected that the EU and other participant

preferring' dstrong system will need to offer other concessions, especially in
agriculture.

D, Economic Analysis

The searching aspect of the geographical indication debate is that théf®
are both developed and developing nations on both sides. India, Sti Latk%
tI'L.lrkey . Egypt, Slovenia, and other developing or transition economies m.“‘,-& 1
Jomned the EU and Switzerland in pushing for a strong and expansi¥®

:1 WTO, TRIPS Council (2002).
g« ini 1 “ t1)
Ministerial Declaration WT/MIN(0 1)/DEC/1, 20 November 2001.
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egistration System. Onthe qther side are the Upie
Australia, New Zealand, Chile, Argentina, anq Mexico, amon o d
s evident that th? fO{Inf?f group sees advantage ip, Protecting theg i ers.? [
associated with its Filstlnfztl ve products, even tq the point of rec;z,ec_e nameg
names as Basmati (India).*® The Jatter have deVelOped s ;lné; t§uch
industries that produce close substitutes for goods that mightbe :ot ood
globally under a gf?o_graphica] indication registration System, raising gleireci,t:g
of marketing and litigation.

d States, Canada, apan

Itis worth pointing out here that the United State
“second comer” in the competitive game and o
comprehensive registration system. The submission on which it was joint
author stated that . . .free and fair imitation of 4 product often enhances the
intrinsic value of the genuine geographical indication” and that extension to
other products would not necessarily achieve more effective protection than
would recourse to the basics in Article 223!

$1s in the position of
Pposes a strict and

This is not the kind of language one ordinarily associates with the United
States Trade Representative or the U.S. Patent and Trademark Office. Many
developing countries favor extension makes geographical indications rather
unique in the panoply of intellectual property rights, most of which may be
characterized loosely along a North-South as producer-consumer divide.
This reflects the fact that some poor countries consider themselves to be net
producers and exporters of geographical indication goods, perhaps especially
inthe future after registration is sorted out. When seen through the lens of
comparative advantage, of course, this view is unsurprising. To a first
dpproximation, geographical indications perforce refer to agricultural gogds
andbeverages derived from agricultural products. Exclusive rights emanating

—

It should be noted that opposition to a rigorous registration system does not
fiecessarily mean a recognition of the importance of GIs. Language in NAFT A3 f_ct)r
:I’éample, provides protection for Mexican spirits (Tequila, Mezcal) and U.S. spirits

entucky Whiskey). : -,

* Basmatis 4 protect)gi Gl in India and Pakistan and has been recognized w1thn:)2;::
Marketing regulations in the UK and Saudi Arabia. However, the term hasl -
declared generic in the United States and U.S. authorities do not consider a fa

. . i ition. See
such as “American-grown Basmati” to be misleading or unfair competit

. ﬁ)ommission on Intellectual Property Rights.

Wi289., available at http://docsonline.wto.org/gen——_homc.asp.
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; ospects and raise v .

: . nhance export prospec e Valye

m seographical production may ent S .

ggdeg (mgc]):\gpoly gents) for those regions that can establish dlSllﬂLllVeneSS

of this kind. However, geographical indications also_bem S0me $cope fo,

iiisition .to designs of carpets, embroidery, and the 1.1 kg, whu‘,h may serye

2?«;: effective con?plement (o the protection and exploitation of collectjya or

traditional knowledge.
E. Economic Concep
The logic of supporting regi‘ stration of Fradem;u“ks lb thaf inl"ormalion 1§
costly to acquire and asymmetrically d‘S“;‘b_l“e“j "".[WL?“"'(‘)'T?L”“GTS and
producers. In the absence of legal means forexcluding rivals from use of g
distinctive mark, firms could not readily si gna! to consumers the identity o
ultimate producers. As aresult, the in:}bi_hly of consumers to assess the true
quality of products on offer would ehn_wmate some tr_unsucu‘ons in higher-
quality goods, thereby reducing firm incentives to invest in quality. Py
differently, in the absence of trademarks consumers would have higher search
costs for finding quality of the desired level and, if they are risk averse in the
presence of uncertain information, would consume less. The notion that firms
have an incentive to establish and even improve the quality of their products
under trademark protection is not without controversy but seems easily
supported in market economies. [tis evident that the expected benefits from
exclusive rights are likely to rise with the underlying quality of products. The
likelihood of imitation (infringement) is typically highest for high-quality goods
because of their high price premium, raising the gains to firms from protection.
Further, advertising costs are likely to be hi gher among high-end goodsin
order to convince consumers to sample products and establish attachments
to them. In consequence, consumers reliably can assign high advertising

budgets to quality under most circumstances.’”

¢ on Geographical Indications

2 Akerlof | George A, The Marker for Lemons :
M(H'kt:.'f Mechanisn Quality, 84 Jourx

p ;ael}(‘ml(:ilrl u'rt?cle on information asymmetries,
o lt(;rzlz,() I[(f;)g;i‘[f;;fﬂil({;:it.’ (.j(m.\'umc.r‘Bclm\'mur, 18 JOURNAL OF PoLITICAL E(‘“\HM:{
Contracts : Thelé le y .ln‘({ wiiler .N”“-(;m'(‘”””(’”m, I';'n/'r'"t“"””‘f’” )
ole of Market Forcey i Guaranteeing Qualiry . 89 Jou RNl

Povimicar Ecoxomy 615 041 '
. i 9-021 (1981), and Fink . S prodic!
Quality, Trademarks and Ty, iyt 0, S s

: Qualitative Uncerrainity and the
AL OF Econowics 488-500 (1970) is the

arzynska, und Spatareal
de . World Bank Manuscript (2003).

v
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Though, there are no formal studies or surveys, in many respects f
aﬁog.-aphical indicatiions afford the same characteristics. As guarantees of
=3

he origin of products, they reduF:e consumer search costs. Moreover, unlike
irademarks (which bear no direct guarantee of quality), geographical
indications are required to be associated with inherent quality or reputation
of alocation orregion. Thus, the information content in terms of quality is
similarbut more direct. The retumns toinvesting in hi gh-quality uses of regional |
characteristics (€.g., establishing high-end wines) surel y are higher for premium (|
Jocations, so one would anticipate a market-based ranking of locations to
emerge. Indeed, Napa Valley within the United States and the Barossa i
Valley and Coonawarra District in Australia are renowned for the quality of H
most of their wines. Finally, like trademarks geographical indications do not |
protect underlying technology or knowledge; anyone is free to reverse engineer {
aproduct marketed solely under geographical indication protection. In this
way, geographical indicaitons may be expected to have some pro-competitive
and pro-development features. Most importantly, they should induce firms
withinregions to organize their innovation and production methods to achieve
distinctiveness in flavor, color, design, or some other characteristics. These
charactenistics then become the basis for national and global marketing that
can increase rents per unit of product. Itisevident that firms in developed
countries may have an advantage in meeting these costs but if the profit
potential isreal it should be possible to oreanize them in developing economies
as well. For their part, global consumers gain from lower search costs, I
greater choice and a deeper continuum of quality. However, there are
important differences between geographical indications and trademarks f
beyond the direct linkage with quality or reputation. Primarily, a trademark
attaches to a firm regardless of its location. A geographical indication designates
d particular area, within which many firms may have rights toits use. In this
context a number of complications arise. First, even though a product may
come from aregion that has a particular reputation, the product of specific
firms may still be differentiated by quality (and therefore require supplemental
trademark protection). Some wines from Napa Valley are surely better than
others, and their relative price premia reflect both the geographical designation
and their indiyidyg reputations. In this context, geographical indications are
hardly sufficient (o encourage competition among member firms in quality:
rather the firmg might be expected to migrate toward some average or least-
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. dicatl may notca 1
cal indications y ITy With the

cost quality- As such, geographlto i qua]ity.“
tomatic pressures among firms | oy

au of how ad aregiond geogrpjahlc-a] it diCati(,n

(l)tn Consider the Us¢ of a g@ogmahlcal indication,,

dlti-onal clothing designs. It ¥s llkely'th at many vi| g

register and protect r e skilled artisans making gy

: hav
. . . CIO Ing country 2 .
or provinces within @ deve'oP herefore, t0 TEEISCT & broad territory (eye,

. : ble, _
clothing. It rmghzgg;:‘;i 4] indication in order tO gconomlze on registraio,
the country)_ asag s However, the broader the territory, the more difficy]t 4
and marketing €OS®- incentives to cheat on quality

the coordination probleman -
The fixed costS of organizing and sustaining & system of geographicy|

- dications are far higher thaninthecase of tradem:t.i‘rks. Lm,i © surprse
that while there are hundreds of th0u§ands of register ?d if_dde_ma.rks In the
world, there are fewer than 1,000 rengtef'ed geographlcal indications.” [
this regard, small regions in poor developing economies may not be ableto

marshal the resources needed for an effective Use of geographical indications

' on a global scale. Technical and financial assistance, both for identifying
appropriate market niches and establishing the right forms of registrationand
marketing, may be central in this area of intellectual property rights. Some
developing countries look to geogrpahical indications as an important
mechanism for defining and protecting the com mercial fruits of certain forms

edge. Undeniably there is a linkage

led to incorporate all local usen

The very definiti
should cover is difficu_

of traditional knowledge or collective know!
here, for geographical indications may be sca
of knowledge regarding the exploitation of natural resources or desigh
traditions. Indeed, geographical indications are the only form of IPR thal
provide this kind of collective right, albeit based on production location rather
than underlying knowledge. Thus, there is scope for marrying these two
concepts, which marriage bears potential for reducing poverty. Getting from

* Putinm i :
1o cheat ?:it;:chmcal terms, firms availing themselves of a Gl may have incentiv®
SEerded qualiftep;:athn individually, with a joint “prisoner’s dilemma’ outco™
strategy within gro dil'tlmc. T_h'e evident solution to this free riding is 2 coordind®
punishments to dcfeci:;:scoglml-? s or associations that provide implicit Of 2 phm;

. ou s .
g o Ch associations themselves may be exclusionarys

¥ Fink, Smarzynska
ynska, and Spatareanu, supra n. 33 and Escudero, supran-2!
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(his obserV. ation to a practical outcome is liable to be quite difficy]¢ h |
, however,

b ination costs noted above for geographical indication
. grdm_ . = s are of
b tude in the area of traditional knowledge and it is not meo(;etll'];;(;;

clear whether these costs would be offsetting or cumulative 3

IV. RECONIN[ENDAT[ONS

Forrealizing Fhe rights of the owners of geographical specific products
concerted efforts in the following way are anticiapted to yield results :- ,

(1) Wemust supprrt actively the initiatives to disaggregate information about
rural production systems beyond generic data and the application of
hierarchical and compatible classification systems.

Itis amatter of consideration that natural and cultural history institutions
in developed countries harbor collections and documentation on
developing country’s local resources and products that should be made
accessible through the integration, repatriation and dissemination of
agronomical, biodiversity, ethnological and anthropological information.

ng better results, comparative studies on the economic and
ded to identify optimal geographical
ancial and geographical thresholds
d and beyond whichit

(3) For getti
biological considerations are nee
indication sizes considering the fin
above which a governing body can be sustaine

cannot be affordable, democratic and representative.

(4) Concerted efforts on basic and participatory research on resource

description including natural, biological and genetic reSources, landscapes
and ecosystems to sustain solid management actions in the context of
geographical indication production sys(ems.

(5) Itislegitimately stated that “aresource is not one until it is known tobe
one by ahuman group”. This simple statement underlines the relevance
of knowledge and practice, traditional and innovative, in order for the
components of biodiversity to become 1esources. Such knowledge has

g Industrial Inventions,

Protectin
E. Maskus, 770 d Unresolved

36 S L . . :
ee, Luthria Manjula and Keith i
sons an

Author’s Rights and Traditional Knowledge, Relevance, Les ;
: Ty : A REGIONAL AGENDA (Washington

d coordination costs in

I 0 .
ssues, in Kathie Krumm (ed.), TRADE & POVER traditional

- DC : the world Bank, 2003) on administrative an
knowledge.

-
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promoting the sustainable use of blologlcal and genetic Iesoumes
to traditional knowledge. i

All out efforts should support innovation in the design of geographl al
indication governing bodies that includes space for a respectfy] relatioy
with traditional governance structures when natural resources from

communal lands or traditional knowledge is involved in the valye Cham :
of the GI.

We must promote the creative use of traditional knowledge iy

- geographical indication product development while providing resources

()

9

for the timely and careful acknowledgement of governance oversigh
knowledgc. Geographical indication regulation should give particuli
attention to indigenous languages in decrees, regulations and registries
when the traditional knowledge of indigenous peoples isinvolved.

Universal respect and recognition for horizontal governance over
biological resources and knowledge in order to empower small farmes
in projects that support vertical integration is needed. &

‘We must maintain relationship between geographical indication
governance, which is inherently regional, and collective govemanceovs |
~ resources or knowledge at the local and community level. Assess
~extentto which publication of product description and g.c‘,ogl'al’hlcﬂl
' indication recognition decrees may be useful as preventive] protrchw
 for traditional knowledge, in particular food production relat
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o combatting Qoverty in peasant communities but it must be kept i;1
' nindthatcreating va'luert'ioes not necessarily mean that there will be
Jdequate Of fair distribution of wealth along the value chain. In fact.

adding value to local crops and breeds may imply excluding part of the:

communities from accessing resources previously available, because
quality controls and additional processing increase the price and value

of raw materials and products.

11) The modernized changes in food habits is unhealthy. Carbohydrate-
rich diets are becoming more popular in developing countries, while
diverse diets that are traditional in rural communities are being revalued
as ‘healthy’ in developed countries. Thus, besides addressing food
availability in both the rural and urban environments of developing
countries, diversity and the intake of fresh leafy vegetables should be
given priority

(12) As ourend, food availability, in both quantity and quality, for peasants

and rural populations but also for lower and middle classes in suburban

and urban areas of developing countries needs to be carefully considered
as part of the markets for geo graphical indication products. The
exclusion of poor consumers from the value-added, quality-controlled

high end niche markets would be an unacceptable consequence of ‘

geographical indication implementation in developing countries.

(

(13) Atalllevels, differentiation of various production and commercialization
chains at least local, regional and national/exports is the only means by
which geographical indication implementation in developing countries
may avoid economic exclusion processes.

(14) From every comer, we must support developing countries in designing

 adequate differentiation strategies to avoid limiting access to geographical

indication foodstuff for local and regional consumers €.g. differentiated
presentations, quality grading, labeling and taxing schemes.

(17) Itisafact that when the registering of a geographical'indication becomes
apossibility for a small group of producers, it means that there 1s an
existing or potential market for the product and a structure that is oriented
towards commercialization. The main challenge for social and collective
undertakings is to acquire professional management capabilities to meet
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formal demands they have never confronted previously, R Ry
consumers are now used to certain ways of perceiving srgfg .
product presentation is one of the most important of these ety

V. CONCLUSION

The determination whether particular countries or regions woul be
from arigorous multilateral and extended system of registration of geo nef
indications is not at all strai ghtforward. Thereis astrong need for closegmphm
in this area. which is nota very helpful statement at this point. Itseems)
that geographical indications are most applicable to agricultural goods a;a;
foodstuffs. Their application to designs, services, and traditional kHOWledge
are less concrete. The establishment of geographical indications on the;
ownis likely not tobe sufficient to provide significant incentives for buildiy
markets and exports. Complementary technical and financial assistance myy
be required. More centrally, other forms of [PRs in trademarks, trag;
secrets, design protection and competition regulation are required
complements. Careful consideration needs to be paid to the tradeoffs between
economies-of large scale area geographical indications and problemsof
coordination. Because most conceivable geographical indications would
implicate firms that are already producing with some access to the associated
region or knowledge, instituting a system of geographical indications wil
generate significant redistribution of opportunities and wealth across actors
In light of these uncertainties itis surprising that somany developing countes
are advocating for a multilateral registration system with strong legal effect
For most nations, especially the least de veloped ones, it1s probably advisabe
at this point to maintain as much flexibility as possible. This would med!
sticking with an Article 22-based interpretation of the scope of obligatior
not linking themselves to the extensive registration system, and taking
ad\{antage of the limitations on geographical indications set out in TRE
This approach presumably would not exclude them from registering &’
enforcing what they consider to be important existing and new forms o
geographical indications.

Identification and recognition of different markets 18 one of the mp‘ﬁ;

::r:upo;am challenges fpr small producers. Migration processes 1o develo
CIo:e aisd o in which physically distant markets may be cu]tllﬂ’]ly
with increasing purchasing power, while cultural chang in urbd®
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LIBERALISM, DEVELOPMENT AND Hypy,
RIGHTS OF WOMEN

Vijay Kumar®

I. THE PROBLEM

Female population of our country con;tituted less than the g
population according to 2001 census'. Sex ratio (females per 1000 p, .
was found to be 933 and the literacy percentage of the ferpale; Was 54 ¢
as against 75.85 of the males?. Nearly 70% of the populatlo-n living b,
the poverty line are women’. More than 90% women work in the infopy,
sector where working conditions aré poor and Fhere are no legislatiy
safeguards®. 89.5% of the female workers work in agricultural sectoy

landless labourers with no inheritance rights’. The harshness of the operatiopy
economic and social system vis-a-vis women 1s, indeed, quite perceptibe

Women in our society face harassment, deprivation and handicaps bo
in respect of person and property. Th.e poor women engaged in various
occupations as labourers mostly belonging Fo lower rung f)f the som_a] ladder
are quite vulnerable in this regard. The socwt.al role in this respect is rooted
in economic and social relations operational since hoary past. Consequently,
women have been facing the problem of free and equal sharing of the
material resources and comfort as well as the equality of treatment Vis-
vis men in family and individual relations. This brought about l.op-sid'ed
societal relations and affected the developmental process, thus giving i
to the problem of balancing the interests of men and women bc?longmg 10
various sections of the society. The effort in this paper is to VIEW such

balancing in liberal perspective.

* Readerin Law, SINPG College, Lucknow. 5.5
' Female population was 49,57,38,169 as against male population 53.12,77,07' “ |
Cenisus oF INpia 2001-Provisional Population totals — Paper (i) of 2001 (Seri®
Ibid.

See, Government of India, TenTs FIvE YEAR PLaN (2002-2007) Vol. IL P 245" ‘
Id. at247.

Id. at246.

7 T T

J
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HUMAN RIGHTS OF WOMEN

[1. HISTORICAL AND PHILOSOPHICAL PERSPECTIVE

Historically, the position of women came to be degraded with th

wing of the traditional order of inheritance through the mother i:
the mother right gens in the hoary past. This was done by excluding
Jescendants of the female mgmbers from the gens and transferring them to
(hat of their father, thus al-lowmg only the descendants of the male members
o emain in the gens®. This gave rise to patriarchal society and the individual

property relations.

Liberalism provides the philosophical base to individual property
relations. Though, it involves questioning of the existing societal order based
on conservatism, dictatorship, feudal hierarchical relations, class, race, caste
and gender based discrimination, developmental process based on liberal
thought has been evolutionary. In seeking to change property relations, it
remained limited to distributive aspect alone without any basic change in
production relations. Liberal philosophy may historically be linked to the
questioning spirit of Socrates. It could not progress much in the cobweb of

servatism of the middle ages but the beginning of renaissance
eenth centuries in western

overﬂiro

religious con
and scientific revolution in sixteenth and sevent
ave it a fillip. Reason questioned faith as the basis of human life

countries g
f the society also came to be

and with it the basis of political formation o
questioned. The monarchy had to face the onslaught of democratic forces
and state’s role in man’s life came to be defined. Philosophers like John
Locke? and Rousseau® redefined the theory of social contract expanding
the individual freedom. The result was the documented development of
human rights in Britain, France and U.S.A. viz. the Bill of Rights, 1689,
The Declaration of the Rights of Man and of the Citizen, 1789 and the

American Bill of Rights, 1791.

John Locke refutes Sir Robert Filmer’s position that men are not
naurally free because they are born in subjection to their parents. Filmer
calls this authority of parents, Royal Authority — Fatherly Authority, Right
of Fatherhood because God says, Honour Thy Father and Mother. Locke

6 _
' g::' %l Marx and Frederick Engles, SELECTED WORKS ( 1949) Vol. 11, p. 197.
See, Tﬁ: TREATISES oF GovERNMENT (reprinted with amendment 1964).
» LHE SociaL ConTract (translated and introduced by Maurice Cranston,
eprinted 1977).

1968
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objects to leaving of ‘thy Mother’ by Filmer and being conteng y; X
He also denies Filmer’s observation that God at the creatiop ith hals
sovereignty to the Man over the woman, as being the Nobler anq g:i;e the
Agent in Generation'’. He is of the view that the condition of conjuga] Clpg
did not give absolute sovereignty and power of life and death oyey :?Cl
the husband and the ends of matrimony do not require any such po“:fe to
the husband"’. He, however, maintains that the relations of wife, chil !
servants and slaves are subordinate relations vis-a-vis Master of g Famijye
This brings in contradiction in his theory. K

Rousseau regards the family as the first model of political sociefje
the head of the state bearing the image of the father and the people the:
image of his children. All are born free and equal, according to him®, 1 j
Filmer, Rousseau does not mention mother here alongwith the father. This
is obviously reflective of the effect of patriarchal family relations where
mother plays the subordinate role vis-a-vis father.

In the economic field, liberalism found its expression in the theory of
laissez faire basically propounded by Adam Smith'* advocating the policy
of non-interference by the government in economic matters and leaving them
to the individual decision of the businessman. However, the classical or
bourgeois liberalism advocating the policy had to give way to democrati
and social liberalism particularly with Benthamite utilitarianism'?. The laissez

faire state came to be gradually replaced by the welfare state which becam
concerned with the removal of poverty and providing of social security,
educational and employment opportunities to men and women equally.

The change in the character of economy, state and liberal philosophy
affected the women’s movement too. In UK and other western countrics,

9 See, John Locke, supran. 7 at 162-163.
10 1d at198.
' Id. at 339-340.
12 Id. at34].
13 See, supran. 8at50-51.
14 See, The Wealth of Nations in Alan Bullock and Maurice Shock
~ TrabimioN— From Fox 1o KEYNES 25-28 (1956). ONTO“[E
15 Regarding the Principle of Utility, see, Jeremy Bentham, INT RODU-CTIooA)
PRINCIPLES OF MORALS AND LEGisLaTiON 1-42 (Indian Economy Reprint L

(ed.), Tug LBB

¥
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= rraditional domestic roles and responsibilities of women — the prison of

Victorian domestic ideology advocating

different roles of men and women

in the family —came to be challenged gradually from the late eighteenth
century through the nineteenth and twentieth centuries by the feminists and

Women's Liberation Movement in UK!

8 The liberal feminist writers'? of

the eighteenth and nineteenth centuries laid emphasis on equality between
men and women in economic, social and political spheres. But the Radical
femninist’s main thrust of attack is on male domination which is at the basis
of differences between men and women. Catherine Mackinnon lays
emphasis on abortion in order to cope with structurally forced maternity
which is a perpetuation of economic, domestic and sexual inequality'®. In
the same vein, Simone de Beauoir emphasizes control of their reproductive

capabilities by women'”.

II1. PoLicy PERSPECTIVE

Basic developmental policy of

our country is provided by the

constitutional and Plan documents. The constitutional policy of social justice

has been unfolded in the Preamble and the Fundamental Rights and Directive
Principles of State Policy. Specific developmental goals have been laid down
in Article 39 which, inter alia, provides for distributing the ownership and |
control of material resources of the community, and for prohibiting the
concentration of wealth and means of production to the common detriment.
It also provides for securing equal pay for equal work to both men and
women and for protecting health and stren gth of men, women and children.
Besides; constitutional protection for women extends not only in the directions
for just and humane conditions and form
in prohibiting discrimination, inter alia, on the ground of sex

16 See, Madeleine Arnot, Mirian David and

Post WaR EDUCATION AND SociAL CHANGE (1
A VINDICATION OF THE RIGHTS OF WomeN (1789); William

7 See, Marry Wollstonecraft,
Thompson, AppEAL OF ONE HALF OF THE

PRETENSIONS OF THE OTHER HALF, MEN, TO RETAIN THEM IN
083): John Sturat Mill, THE SUBJECTION OF

Civi AND DoMESTIC SLAVERY (1825, 1

WoMen (1869) and Harriet Taylor, THE ENFRANCHISEMENT oF WOMEN (
in Wayne Morrison, JURISPRUDENCE : FROM THE GREEKS TO

(First Indian Reprint, 1997).

:: See, Wayne Morrison, supra n. 17 at 488-493.
THE SEconD Sex (1953) quoted in Wayne Morrison, supra

Gaby Weiner, CLOSING THE GENDER GAP:

aternity relief (Article 42) but also
[Articlel5 (1)]
999) pp. 33-34 and 66-68.

HumaN RACE, WOMEN, AGAINST THE
PoLiTICAL AND THENCE

1851) quoted
PosT-MODERNISM 486-488

n. 17 at 494-495.
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]t may however, be mentioned that the developmental policies of the
different Plans in the name of welfare, development and empowerment are
notisolated. The basic issue is the overall improvement in standards of living
of women leading to a dignified life. Since societal development itself
depends on property relations, development of women too is related with
these relations. Development of specific groups of women or in specific
areas can hardly lead to overall development of women. Implementation of

licies, besides, facing the built-in hurdles of economic and social system
like poverty, illiteracy, casteism and corruption, is also marred by elitism
and politicking. Elitism has been the hallmark of planning in South
Asian countries®. The contents of the various laws like land reforms
laws, debt relief laws and personal laws depict ample political
manoeuvring. The women in general, could not therefore benefit much. It is
the women belonging to upper stratum who could obviously benefit from

such a planning.
IV. LEGAL PERSPECTIVE

The protective legal frame work pertaining to women exists both at
the national and international™ levels. The legal system of our country 18

2 See, Gunnar Myrdal, ASIAN DRrAMA, AN ENQUIRY INTO THE POVERTY OF NatIoNS, Vol.
11721 (1968).

30 See, Declaration on the Elimination of Discrimination against Women (proclaimed
by General Assembly Resolution 2263 (XXII) of 7 November 1967); Convention on
the Elimination of all Forms of Discrimination against Women (Adopted by General
Assembly Resolution 34/180 of 18 Dec. 1979 — Entry into force 3 Sept. 1981);

_Convention on the Political Rights of Women (opened for signature and ratification
by General Assembly Resolution 640 ( vii) of 20 Dec. 1952 —entry into force 7 July,
1954): Convention against Discrimination in Education ( Adopted on 14" Dec, 1960
by the General Conference of the United Nations Educational, Scientific and Cultural
organization — Entry into force 22 may 1962); Convention on Consent to Marriage,
Minimum Age for Marriage and Registration of Marriages (opened for signature
and ratification by General Assembly Resolution 1763 A(XVII) of 7" Nov, 1962 —
Entry into force 9" Dec, 1964), Recommendation on Consent to Marriage, Minimum
Age for Marriage and Registration of Marriages (General Assembly Resolution
2018 (XX) of 1*Nov, 1965); Declaration on the Protection of Women and Children
in Emergency and Armed Conflict (Proclaimed by General Assembly Resolution
3318 (XXIX) of 14™ Dec, 1974); Convention (No.100) Concerning Equal
Remuneration for Men and Women Workers for work of Equal Value (adopted on
29f” June, 1951 by the General Conference of the International Labour Organization
alt,l-ts-"ﬂ‘iﬁ)'-fomth session—entry into force 23" May, 1953); Convention (No. 111)
concerning Discrimination in Respect of Employment and Occupation (adopted
on 25" June, 1958 by the General Conference of the International Labour Organization

at its forty-second session—entry into force 15" June, 1960).

—
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equal treatment with men®. However due to the gy
' andsoc]a] system being feudal and caste-ridden, the op
to be characterized by conservatism. The legal mex
women in respect of person and property, th.ough try to ta
of women rooted in conservatism regarding the Wwomen
personal laws remain grounded in traditionalism. It ig this mir
women as chattle, which is basically responsible for m
towards women in the form of rape, molestation, custodial 4
| violence and abortion of female foetuses™. This is ng doubt v
dignity and freedom of women. The rape of a socia] worker in g v
Rajasthan led the Supreme Court to hold in Vishaka cqses
violative of ‘Right to life and Liberty’ and right of ‘Gender Eqy
the right to practice any profession or to carry out any ocg|
or business*. The Supreme Court also laid down certain guig
case in order to ensure the prevention of sexual harassment
work places”. These guidelines, inter alia, include express prof
sexual harassment and its notifications, publication and circu
appropriate ways; inclusion of rules/regulations prohibiting sexual harasse
in the rules/ regulations of Government and Public Sector bodies relating

' Although many laws came to be enacted dy

ring the tenure of four Law C
in the British period, they were merely r

egulatory in character e.f

Property Act, 1882

¥ See, Preamble, Part I1T, and part [y Particularly Articles 38 and 39 [Clause

©)]. : ,
40 SeevAticles 14,1516, clauses (2) (e) and (f) of Article 39,243-D and 24
*r It!las been reported that in India about 10 million female foetus |

- aborted over the pas (y, decades according to a survey. See, THE 1M
: _ Lucknow, Jan, 10,2006,p.11. - 3
* Vishaka

: v.-r:S't‘a'te of Rajasthan, ATR 1997 SC 3011.
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wcountl'y already contams provisions against sexual harassment including
rape® even then the cases of sexual harassment and rape continue to occur.
The reason for such incidents have, therefore, to be searched in the economic
and social conditions of the society and not in the inadequacy of the law as
the Supreme Court has sought to do in this case®. No law can give

tion to women if a society does not have built-in attitude of respecting
awoman’s dignity as a person and not viewing her merely as an object of
Just and reproduction. Such a built-in attitude is traditionally lacking in our

The recently enacted ‘The Protection of Women from Domestic
Violence Act, 2005’ should be seen in the background of economic and
social relations operational in our society. The Act has knit the web of
protection officers, police officers, service providers, magistrates and shelter
homes for preventing domestic violence. Domestic violence against women
being basically a consequence of patriarchal family relations, unemployment,
poverty and illiteracy, can hardly be tackled effectively by complaint
mechanism. Even the role of National Commission for Women and Human
Rights Commission remains limited for the same reason.

* Ibid.
¥ Forinstance, see The Indian Penal Code, 1960 — section 509 providing punishment
for word, gesture or act intended to insult the modesty of a women; section 354
Providing punishment for assault or criminal force to woman with intent to outrage

.Wm"deﬂ)’ and sections 375 to 376D relating to rape. Also see, section 377

dmglﬂumshment for unnatural offences.

g to the Supreme Court, the present civil and penal laws in India do not
vide for specific protection of women from sexual harassment in

supran. 35 at 3015-3016.
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Iy j_*;_z;pat‘cners42 :
ion 7 of the Hmdu Mamage Act, 1955 vahdates alj Custo

oivin ng of a g1rl n mamage to the boy as a chattle, thus affectmg ‘
: "advexsely Itis this concept « of treating the girl as a chattel for pum,

gamoural pattcrn of the spouses during the mamed life. In Al
,,nsequence of regarding the women as chattle n pre-hls!
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g or taking® and for
on 3(1) providing for punishment. ind fine fo (
ng the giving or taking of dowry is di edﬂ:y
exempts the presents listed as per rules ey e
age to Fhe bride and bridegroom without 'any dem*éﬁd ;r
in that behalf. However, in case of the presents madeby :

y to the bridegroom and his family. The problem of dowry s,
rooted in the social fabric of society. It is for this reason that
e Court while directing the governments to devise means for
nest, efficient and committed machinery for the purpose of

The conscience of the society needs to be fully awakened to the

evils of the dowry system so that the demand for dowry itself

uld leave to loss of face in the society for those who demand
e have no doubt that our young and enlightened women

atticle of commerce. We also hope that our educated young
would refuse to be sold in the marriage market and come -
d to choose their partners in life in a fair manner."’

section (2) of section 18 of the Hindu Adoptions and _
1956, a Hindu wife is entitled to claim maintenance and
1 her husband on certain grounds, infer alia, if he has
and if he keeps a concubine in the same house in which
_ ly resides with a concubine elsewhere. But undcr
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ﬂwtvorld orwacdwbu
Mbydnwm" This denotes th
mmﬂmﬂwmd ‘unmarvied fe
?gmwﬂvoﬂwdnldmadtmwn o
e child in adoption if the father is dead or *’* |
e, But the father can give in adoption with the com

e for male is also shown by the Hinds Mino
ardiansh Aa, 1956 in respect of natural guardia ‘i':; f
ondin bmﬁmé(z),dwmal gtwd:mo(al-lmh
' married girl is father, and afier him the

";Aﬂvmmahwdmdfoaof

veting the word “after’ 1o mean ‘in the absence ¢

"" M Me’mwasgwmbroader
fmﬂwcaredmcnmwr’s w,f (

ot / 4
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Under Muslim Law, polygamy and one sideq triple talaq™, do affect
ihe dignity and frec.do.m of women as al.so the gender equali ty adversely®
However, the permission for polygamy In Quran is with strict conditions
and there is no Quranic injuction or compulsion for polygamy as observed

by the Supreme Court in Javed v. State of Haryana*’:

The Muslim Law permits marrying four women, The personal
Jaw no where mandates or dictates it as a duty to perform four
marriages. No religious scripture or authority has been brought
to our notice which provides that marrying less than four women
or abstaining from procreating a child from each and every wife
in case of permitted bigamy or polygamy would by irreligious or
offensive to the dictates of religion.

Despite the enactment of the Dissolution of Muslim Marriages Act,
1939 giving Muslim women right to seek divorce on several grounds, Muslim

% Dr. Asghar Ali Engineer maintains that triple divorce is not a Quranic injunction ”
and the Prophet has also strongly disapproved of this form of divorce. He also |
points out that the validity of triple talaq is not accepted by Hanbali, Maliki, Ahle- il
Hadith and Shiah Muslims. See Who is Jor a common civil Code? HINDUSTAN
Tives, New Delhi Aug. 3,2003 p. 10. Also see, M.R. Zafar, Unilateral Divorce in
Muslim Personal Law, in Tahir Mahmood (ed.), IsLamic Law IN MODERN INDIA,
(Indian Law Institute, New Delhi 1972), Pp- 167-174; and B.R. Verma’s MOHAMMEDAN
LAW IN INDIA AND PAKISTAN revised by Justice B. Malik & R.B. Sethi (1978) pp.
192-5 and 192-6. _
InA.G Noorani’s view the Anglo-Mohammedan law on marriage and divorce now
in force is oppressive to women and is contrary to Islam. See, Keep the faith,
HiNbustan TimEs, New Delhi, July 30, 2003, p. 10. Similarly Swapan Das Gupta
points out that the Muslim personal laws that operate in India violate the tenets of
human rights and Justice. See, Ghetoo blaster. HINDUSTAN Times, New Delhi, Aug 4,
2003. p. 8. Recently The All India Shia Personal Law Board approved a model
Nikahnama (marriage agreement) giving Shia women the right to seek divorce on
the ground of physical or mental torture. In terms of Nikahnama, both husband
and wife have the right to initiate divorce proceedings. See, Sumitra Deb Roy,
HINDUSTAN TimES, New Delhi, Nov 27,2006 p. 1 and the Times oF Inpia, Lucknow,
Nov 27, 2006, p. 1. However, Tahir Mahmood maintains that the said Nikahnama
only states the basic principles of Shia Jafari law of conjugal rights. See, Reform
p IF)'.v'iesnd[y, THE TiMEs oF INDIA, Lucknow, Dec. 11, 2006, p:s. _
_Olygamy has been permitted in Quran only in particular circumstances and with

o "8orous and difficult conditions. See, Asghar Ali Engineer, supra n. 54.
AIR 2003 SC3057 at 3070.

55
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OL'XII‘
husband’s unilateral right to divorce solely based on hjg ", Xy
unaffected. Exercise of his will by the husband in the form of ujremaj'ﬂ
has the effect of dissolving the marriage without any decree Ofajuple
though such a will may be capricious and without just cauges dge oy

Divorce gives rise to the problem of maintenance of Womg
children. Before the enactment of the Muslim Women (Protectiop ofgiand
on Divorce) Act, 1986 nullifying the Shahbano case”, the Suprep,
had been emphatic in holding that the divorced wife was entie
reasonable amount of maintenance under the personal law and the ¢
Procedure Code, 1973 (ss. 125-1 27)%®.

The 1986 Act®! has the effect of diluting the remedy available o
Muslim divorced woman in giving the divorced woman and her o,
husband an option to be governed by the provisions of sections 125t
of the Code of Criminal Procedure, 1973, This means that the divor
woman can have remedy now either under personal law or under the Co
but not under both. Since such an option to be governed by the provisio
of the Code requires the declaration of both the parties, the divorced vk
loses this remedy if her former husband does not agree to this. Howevgx.
this does not affect the right of the children of Muslim parents toclam
maintenance under section 125 of the Code. They are entitled tp ;lmm
maintenance under the said section for the period till they attain majon¢
are able to maintain themselves, whichever is earlier and in case of feri

Oy
diy 1
fimig

3 All 128, 641C98 L

s¢ See, Jahangir Khan v. Syed Abdur Rahman, 20 ALJ 192 . INDm&PAK'mN |

in Kashi Prasad Saxena, MusLiM LAW AS ADMINISTERED | |
.261. eCU‘“m
i ilohd. Ahmad Khan v. Shahbano Begam, AIR 19855 C945.The S“E;n;ﬁom
this case held that there is no conflict between the provisions of Sﬂcar ing Muslf
Criminal Procedure Code and those of Muslim personal 12V ;Zgwi s unabl;;
husband’s obligation to provide maintenance for her dIVOr(];f is entit wd&,
miaintain herself. The divorced wife unable to maintain _hersc o pe oflbj|
. recourse to section 125 of the Code even after the expiration £ (2 and Fucli”
60 See, Bai Tahira v. Ali Hussain Fissalli Chotia, AIR 19795
K. Khadervali, AIR 1980 S C 1730. - ofRig
6 The constitutional validity of the Muslim Women (P rotection AIR’ 001??
Act, 1986 has been upheld in Daniel Latifi V- Union of Md'm’1986, sectio”
62 See, Muslim Women (Protection of Rights on Divorce) ACt

]
i

hts 0“%395!

5

P
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rht is not restricted, affected or controlled by
“a period of two years from the date of birth of
d under section 3(1) (b) of 1986 Act™ s
hout wearing of veil by Muslim women® is inextricably
Jte about traditionalism and modernism. The traditional
smen is akin to the concept of chattel irrespective of religion
_There has been dilution of such a concept in religious
nd societies where modern education has penetrated more.

 mentioned that the vast number of women could not benefit
he women specific welfare laws. The Maternity Benefit Act, 1961
o a limited applicability in agriculture does not cover vast number of
agricultural workers. Besides, they are paid unequally despite the
bility of the Equal Remuneration Act, 1976. Though women have
inheritance rights in property® including agricultural land”’ along

stance, see Renuka Narayanan, /n the Spirit of Islam, HINDUSTAN TIMES, New
v.2,2006, p. 10 and Sadia Dehlvi, Hijab and the truth behind it, HINDUSTAN
w Delhi, Nov. 5, 2006, p. 10. Also see Pervez Igbal Siddiqui, Veiled
Shabana’s stand, Tre Times oF INpia, Lucknow, Oct. 30, 2006, p. 1.
see, The Hindu Succession Act, 1956. sections, 8,9,10,14,15,16 and
ule. Section 23 which gave only right of residence to the female heir in
use and not to claim its partition unless the male heirs chose to
ctive shares therein, has been omitted w.e.f. 9.9.2005. Likewise,
ertain widows from inheriting the property if they remarried,

Zamindari Abolition and Land Reforms Act, 1950, sections
g for succession in case of males and females separately
onsonant with patriarchal norms. The interest of female
e bhumidar remains limited under section 172 of the
, or abandonment or surrender of the ho '

ast

Scanned by CamScanner



L

- NATIONAL CAPITAL LAWJOURNAL [Vor, XILXHI |

V. CONCLUSION

The problems of women in our cou1j1tr)_/ are deep-rooteq in
" economic and social fabric. The liberal constitutional values.could Neithe,
permeate the religion based family laws nor the societal va]ye,
Conséquently, the process for development of women being baseq on
individual property relations and liberal thought could not les§en the hold o
patriarchal relations in the society much. Its beneficial effect, if any, Temaing
limited to upper rung of the societal ladder. Various discriminatory lawsg and
practices particularly based on religion continue to be operational affecting
the human rights of women adversely. Even the welfare laws could not benefit
the poor women due to political maneuvering and the built-in hurdles of

poverty, illiteracy, caste-ridden and feudal nature of society and the
operational patriarchal norms, |
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GTRENGTHENING OF THE ELECTION PROCESS
IN INDIA : PROBLEMS AND ISSUES |

Mahavir Singh Kalon*
I. INTRODUCTION

For building the confidence and to institutionalize the sense of
democracy in the people, an independent body to monitor the election
process of a country is very much anticipated. The democratic set up of
our country has a variety of cultures, religions, clans, missionary sects, etc.
which have emotionally percolated to the root of our civilization to influence,
(o any extent, the election process of our nation. The election process, for
better management of a democratic set up in a civilized way, needs
discernible co-operation from all corners of the society. There is separation
of powers under the Constitution of India so that each and every organ
could operate in its own domain with competence and independence, but
the organs of the Constitution time and again attempt to encroach upon the
autonomy of other organs and hence the courts have to intervene for
maintaining the confidence of the people in the democratic set.up. To monitor
the holding of free and fair election in our country, the Constitution provides
for constitution of an autonomous Election Commission'.

Since long, the Election Commission has been in controversy for
determining its significant role in giving more responsible govemnment to the
people of India. The democratic process, in India, is getting institutionalized
because of the progress in all sectors and the initiatives advanced by
academicians, jurists and political leaders have also enthused the common
people to assert their right in the governance of the country. The Election
Commission of India has been tasked to monitor the democratic process
of India with an enliven role of sensitizing the people about their constitutional
rights for strengthening the governance of the country. But the over-
ambitiousness of the civil servants to assert their constitutional position time
and again has raised the issues of abuse of the autonomy by the Commission.
These issues are getting recognition from various cormers of vested interests -

e ——

. Assistant Professor, Law Centre-11, Faculty of Law, University of Delhi, Delhi.
Constitution of India, 1950, Article 324.
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9 Sy
atOf is getting complicated and thg, N

the matter of autonormy S

?:rd the jurists. In this article, an attempt has bf:en made to i “,'%e
aspects for stren gthening the autonomy of Election Commisgj, in iy

and democracy of our country in general. Pam%
11. ComposiTioN OF THE ELECTION Commissjoy

Aticle 324, clause (2) provides that the Election Commiggig,
consist of the Chief Election Comm1551qner and such numpg, of
Election Commissioners, if any, as thg President may from time o ¢
Until Parliament makes any _law in thgt l?ehalf, the Chief Bleg
Commissioner and other Elect.lon Comrrlns.smne.rs are appointeg e
President. When any other Election Commussioner 15 SO appointed, e y;
Election Commissioner shall act as the' Chairman of the Electig,
Commission.2 The President may also appoint, gfter consultation with g,
Election Commission, such Regional Co.mr'mss?oners as he may copgigs
necessary to assist the Election Commission in the performance of
functions.” The conditions of service and tenure of office of the Electiy
Commissioners and the Regional Commissioners -shall be such as
President may by rule determine. These rules, however, are subject oy
law made by Parliament in this respect.* The Chief Election Commissior
shall not be removed from his office except in like manner and on the i
grounds as a Judge of the Supreme Court and the conditions of service !
the Chief Election Commissioner shall not be varied to his disadvantage e
his appointment.” The Election Commissioners and Regional Commissions
cannot be removed from office before the expiry of their term exceptup®
the recommendations of Chief Election Commissioner.

Initialy the Election Commission was a single member body. Hov®

the observation of the Supreme Court of India in case of §.5 Dhano?
Union of India® and certain controversial decisions taken by o
Election Commission resulting in various confrontation betweel
Commission and the Government of India, gave an adventure ©

Article 324 (3).
Article 324 (4).
Article 324 (5).
Ibid. ;

AIR 1991 SC 1745

S L A W N
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Govermnment of India to provide for a multi-member Election Commission.
The President of India promulgated the Chief Election Commissioner and
Election Commissioners (Conditions of Service) Amendment Ordinance
1993, to amend the Chief Election Commissioner and other Election
Commissioners (Conditions of Service) Act, 1991. Later on, the Ordinance
was replaced by the Act passed by Parliament in 1994, which came into
force on January 1, 1994. The Ordinance made Chief Election
Commissioner on a par with other Election Commissioners and provided
that business of the Commission would be transacted on the basis of
unanimous decision and in case of difference of opinion, on the basis of
opinion of the majority. The Supreme Court, in the case of T'N. Seshan v.
Union of Indid’ unanimously upheld the constitutionality of the Act equating
the status, powers and authority of the two Election Commissioners with
that of the Chief Election Commissioner. The Court further held that the
Chief Election Commissioner did not enjoy a status superior to other Election
Commissioners even though there were differences between the service
conditions of both of the occupants. The scheme of Article 324, it was held,
clearly provided for a multi-member body comprising of the Chief Election
Commissioner and other Election Commissioners.

II1. Crier ELECTION COMMISSIONER: EQUAL OR SUPERIOR

The Chief Election Commissioner has hit the headlines recently®.
Therefore it may be apposite to find out the actual legal position of the Chief
Election Commissioner in relation to Election Commissioners.

rticle 324(2), it is clear that the Chief Election

By a reading of A
Commissioner is a must. However, the number of other Election

Commissioners may be optional. Presently, the Election Commission consists
of the Chief Election Commissioner and two other members. In view of
Article 324(3), the CEC shall be the Chairman. The correct legal position
as laid down by the Supreme Court in T.N. Seshan v. Union of India’ is

as follows:

The provision that the ECs and thie Regional Commissioners once

: (1995)4 SCC611. -
; Justice S. Mohan, April 10,2009, THE HINDU, New Delhi.
Supran..
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annot be removed from office before the o
heir tenure except on the recommendations of the Chief Iy
Commissioner ensures their independence. Of cours:c""“
recommendation for removal must be based on inteljgipy, the
cogent considerations, which would have relation to efﬁ;iind
functioning of the Election Commission. That is 5o becgyge thl']t
privilege has been conferred on the Chief Election Commission;s
to ensure that the Election Commissioners as wr-;]l as the RCEiOna]r
Commissioners are not at the mercy of political or execyjy,
bosses of the day. This check on the executive’s power o remoy,
is built into the second proviso to clause (5) to safeguard (e
independence of not only these functionaries but the Electiop

ointed ¢
app ty of

Commission as a body.

The second proviso to Article 324(5) states categorically that th,
Election Commissioners shall not be removed from office except on fhe
recommendation of the Chief Election Commissioner. At this juncture, the
question may arise whether the Chief Election Commissioner can assume g
superior status to Election Commissioners, or is equal with them. In first of
the cases that arose, S.5. Dhanoa v. Union of India' the Supreme Cout

held:
It is necessary to bear these features in mind because although
clause (2) of the article states that the Commission will consist
of both the Chief Election Commissioner and the Election
Commissioner if and when appointed, it does not appear that
the framers of the Constitution desired to give the same status to-
the Election Commissioners as that of the Chief Election
Commissioner. The Chief Election Commissioner does not,
therefore, appear to be primus inter pares, i.e. first among the
equals, but is intended to be placed in a distinctly higher position.

Had the law rested there, the Chief Election Commissioner could®
EPLIRe e enjoy a superior status. But later, in the case of TN. Seshd
v. Union of India", this view was not accepted. In this case, the Suprer®

1" Supra n. 6.
" Supran. 7.
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Court held:

While it is true that under the scheme of Article 324, the conditions
of service and tenure of office of al] the functionaries of the
Election Commission have to be determined by the President
unless determined by law made by parliament, it is only in the
case of the Chief Election Commissioner that the first proviso to
clause (5) lays down that they cannot be varied to the
disadvantage of the Chief Election Commissioner after his
appointment. Such a protection is not extended to the Election
Commissioners. But it must be remembered that by virtue of the
Ordinance the Chief Election Commissioner and the Election
Commissioners are placed on a par in the matter of salary etc.
Does the absence of such provision for Election Commissioners
make the Chief Election Commissioner superior to the Election
Commissioners?

In the case of the Chief Election Commissioner he can be removed
from office in like manner and on the like ground as a Judge of the Supreme
Court whereas the Election Commissioners can be removed on the
recommendation of the Chief Election Commissioner. That, however, is not
for an idea for conferring a higher status on the CEC. To so hold is to
overlook the scheme of Article 324 of the Constitution. It must be
remembered that the Chief Election Commissioner is intended to be a
permanent incumbent and, therefore, in order to preserve and safeguard
his independence, he had to be treated differently. That is because there
cannot be an Election Commission without a Chief Election Commissioner.
That is not the case with other Election Commissioners. They are not
intended to be permanent incumbents, Clause (2) of Article 324 itself
Suggests that the number of Election Commissioners can vary from time to
time. In the very nature of things, therefore, they could not be conferred
the type of irrevocability that is bestowed on the Chief Election
Commissioner. If that were to be done, the entire scheme of Article 324
Would have to undergo a change. In the scheme of things, therefore, the
POWer to remove in certain cases had to be retained.'?
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I E--ticr, Coroonission siting auﬂ,e,ﬁm,
: ﬁyeyeats doing nothing. The Chief Election Cg ..,

major elections take place in the country, either pmym‘;,amIr
o the Commission must be enlarged to cope with the work,
‘-Mom members therefore have to be added to the Commissigp,
‘Ihey are, no doubt, to be appointed by the President. Therefore,
to that extent their independence is ensured. So there is no
'beheved that these temporary Election Commissioners will not
ha vc the necessary measure of mdapendence:13

aced under the protective umbrella of an independent Chief Eled
ioner. This aspect of the matter escaped the attennonof h
i n'demded the Dhanoa case**.
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The scheme of article 324 of the Constitution shows that it provides

for the setting up of an independent body or commission which would be
manently in session with at least one officer, namely, the Chief Election

- Commissioner, and left it to the President to further add to the Commission
quch number of Election Commissioners as he may consider appropriate
from time t0 time. Clause (3) of article 324 makes it clear that when the
Election Commission is a multi member body, the Chief Election
Commissioner shall actas its Chairman. What will be his role as a Chairman
has not been speCiﬁcally spelt out by the said article. Clause (4) of this article
further provides for the appointment of Regional Commissioners to assist
the Election Commission in the performance of its functions set out in clause

(1).

|
y
i
!
w
i
|
|

By the first proviso to clause (5) of article 324, the Election
Commissioners and the Regional Commissioners have been assured i
independence of functioning by providing that they cannot be removed
except on the recommendation of the Chief Election Commissioner. Of
course, the recommendation for removal must be based on intelligible, and
cogent considerations which would have relation to efficient functioning of
the Election Commission. That is so because this privilege has been (E

l
‘l
|

conferred on the Chief Election Commissioner to ensure that the Election |
Commissioners as well as the Regional Commissioners are not at the mercy
of political or executive bosses of the day. It is necessary (0 realize that this
check on the executive’s power to remove is built into the second proviso
to clause (5) to safeguard the independence of not only these functionaries
but the Election Commission as a body. If, therefore, the power were to
 be exercisable by the Chief Election Commissioner as per his whim and
caprice, the Chief Election Commissioner himself would become an
instrument of oppression and would destroy the independence of the Election

Commissioners and the Regional Commissioners if they are required to

function under the threat of the Chief Election Commissioner recommending
rcise this power

their removal. The Chief Election Commissioner must €xe
only when forced by unavoidable reasons, which are conducive to efficient

f‘mcﬁoning of the Election Commission.
The Chief Election Commissioner cannot exercise his pbwer SUo motu

becauS? the members of the Commission are of equal status. If suo motu
Power is conferred on the Chief Election Commissioner, it will amount to
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an assumption of superiority, which is not warranted anq T g
equality. However, it is logical to conclude that if the Elecy, (g:)ne% y
is to function as a body, such suo motu recommendatjoy, ) 'SSion
Election Commissioner would nullify the function of the ¢, mrl')lll th‘e Ciy
Election Commissioners will be more interested in dancing t tﬁslon'n\e
Chief Election Commissioner and try to be in his good bogks, Th'e N

be the intent of the Constitution under Article 324(5). Such g situ;; Canpg
On

104 NATIONAL CAPITALLAW JOURNA[.

never be conducive to an effective functioning of the Comp; o

. * . n.
conclusion, therefore, is inescapable that the power of eCommen gy ¢
cannot be exercised suo mofu." tion

IV. STRENGTHENING OF ELECTORAL System

There are many pillars of democracy, including an indepéndem
judiciary, a free press, and free and fair elections. In our country, the firg
two are intact to a great extent, but not the third. It 1s open secret that mogt

reprehensible efforts are made by the political parties to acquire the suppog
of criminals to win elections. In the 14" Lok Sabha, as many as 93 Mps

had criminal charges pending against them. Their trial proceedings have no
attained finality."”

Many a times, the initiatives have been advanced to cleanse the election
process from various illegal modus operandi. But the decisive resistance
of the political parties to obstruct the building of consensus on de-
criminalizing the elections, restrictions on the role of money power in elections
have deprived the democratic process of our country (o govem the people
to the extent which was dreamt of by the framers of the Constitution of
India. Some facts which halt our democratic process (o be sound and
healthy are :-

A. Elections Criminalized
1951 requires?

candidate from
¢ wou

Section 8 of the Representation of the Peoples Act,
conviction for a period of two years to disqualify a
contesting. If one is found guilty of offences under special Jaws, o

16
Supran. 8. 200%

17 K.zlg(. Venugopal, Re-democratising the electoral system, THE HinDU,
p.8.
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tand disqualified irrespective of the period of sentenc
is relied UpO 2 (firote_ct tl_}:e Candlfdat.c frqm fiisqualiﬁcation when serious
charges are pending 1s that of criminal jurisprudence — that 5 :
med innocent unless found guilty. However, this s o it th}:%rson is
of prcventing Punishment by way of incarceration or fine. Thefﬁsg
fundamental right to contest an election to Parliament or Legislative
AssembIy " A statu?e g tgke 5 the right of such a person to contest
on the basis. of the higher principle of maintaining the purity of elections,
Under criminal law, there are at 'least three stages at which an accused an
be relieved of charges. A magistrate trying an offence has first to take
cognizance of the charge-sheet and then satisfy himself that prima facie an
offence has been made out, after applying his mind to the statements and
the documents annexed to the Police Report. The case could be closed at
this stage. Thereafter, the accused has an opportunity at the time of framing «
of charges to show that no prima facie case is made out or that no reasonable 1
grounds exist to suspect him of the commission of the offence. He would I
then be discharged. Lastly, an accused could seek quashing of charges under {
Section 482 of the Criminal Procedure Code. It would, therefore, be
incorrect to apply the presumption of innocence, in a wooden fashion, to
the issue of disqualification of a candidate contesting elections without taking
note of the damage that otherwise would be caused to the democratic
process. Section 8 of the Representation of Peoples Act will have to be
amended so that a person against whom charges have been framed by a
court for an offence mentioned in Section 8(1), or a person who is charged |
with an offence which carries a sentence of imprisonment of more than two
years, would stand disqualified. However, it is only in a case w.here the .
charge-sheet has been filed a year prior to the notification of elections that . wa
disqualification should apply. Otherwise a nva! could easily file galse ce;sea ]
and have a charge-sheet framed, leaving no time for the accused to g€ b
|
|

105

€. The principle that

= - — —

discharge or have the charge-sheet set aside.

In the absence of such an amendment t |
Representation of People Act, the Supreme Court 1n

o Section 8 of the
2002 delivered a

—

" K. Prabhakaran v. P. Jayarajan, AIR 2005 SC 688: Kuldip
2006y7SCC.

Nayar v. Union of India




e two years or otherwise. It wi]
| endment to the Representation of pe.. - 08
party obtains from prospective candidates a-StaIGm;nt;- GG
cases against them and allots the ticket only to such an

a clean record. Perhaps Section 29-A% shqyq be amen e
in th§ Constitution and objectives of al] parties tha:n_ N
‘criminal charges pending against him would be allotteq ﬂfig sc g

B. Funding of Elections |

We notice that the money power has been Stultifying g, "

democracy of our country. The courts have pointed oy theg © oot
of permitting wealth and affluence to dominate the electorg] oy, e
contributions by corporations and companies continued o ﬂOW' 5
coffers of political parties until 1969, when a total ban was imposed th b
Section 293-A of the Company Act*. The statement of objects e
of the Amendment said : “A view has been expressed that such conr
have a tendency to corrupt political life and to adversely affect the

growth of democracy in the country. Itis, therefore, proposed tobansi

.
Il

|

iF
)
v

contributions. In 1985, there was a sea change in the thinking when, throu
permitting the corporate sector to play a legitimate role within the
norms in the functioning of our democracy. The ban, however, &or 4
in respect of government companies. Companies in the Pﬁv?tc*w
~ donate upto five per cent of their average profit for the previous T
to a party. -
When the 1969 amendment banning contributlor;;g lr
passed, it was said that such contributions haz;;z;g . o ooutl!
political life and to adversely affect the hcalth QfThe-
Time cannot neutralize the effect of these words. 1heIeE=

19 (2002)5SCC294.
0 The Representation of Peoples Act, 1951.

~ 21 The Company Act, 1956.

22 Ihid L

i
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or and political party 5o that partieg ¢
eturn for money. Corporate contriby

und maintained by the governmeny,
on the basis of guidelines to parties
surcharge on income tax paid by cor orations so that thax, -
ulfill their role in a democracy. e

As in many countries of the world, the ideal situation is s ing
of elections. It is partly to achieve the objective of state funding ;aatf ;:cninni
39-A, 78-A, and 78-B were added to the Representation of People Act
1951. Section 39-A provides for equitable sharing of time on cable T\;
networks and other electronic media by recognized parties. Section 78-A
provides for free supply of electoral rolls to recognized parties, and Section
78-B for the supply of certain items to candidates. No provision is made
to implement Section 78-B.

C. Effect of the Model Code of Conduct

The Election Commission has been responsible for bringing about order
and discipline in elections. The model code of conduct has evolved over
time into a stringent deterrent against malpractices and deviations. The
regulation and control of the poll throughout the country is an exercise that
cannot be replicated by any country, however advanced the technology.
The fact that all the votes are counted in a day, and the results announced,
isitself amazing. The independence and integrity of the Election Commission
and of its machinery bode well for Indian democracy. It is an unhappy part
of history that morality in the public life has been declining and one of the
pillars of democracy is likely to be eroded.

v

V. CONCLUSION

The common people are under illusion that the democratic initiatives
have been destined to improve their lot but in reality the developers of the
democratic incentives are concentrating upon the grabbing and smuggling
the public wealth. The media, jurists and spirited NGOs can sensitize the
people to instill recognition for their votes so that they could serve as a spark
Plug to give robust start boost to the democratic process.

- For stabilizing the democracy of India, a decisive step on the pan of
the common people to make accountable the political leaders 1s & minimal
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Standard in this high speed age of scientific temperament. To facilitage ,
quicker response to the problem of electoral system, the public through ,
concerted opinion should pressurize the government to legislate the
provisions for cleansing the electoral system so that the criminals could be
debarred, the money could not play a decisive role, the election commissiop
could also monitor the democratic process with an autonomous sense
thereby giving a strong and stable government to the people of India.
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THE UNITED NATION DECLARATION ON THE "’
RIGHTS OF INDIGENOUS PEOPLES: A MA JOR
VICTORY OR DEFEAT FOR INDIGENOUS
PEOPLES?

Topi Basar”

I. INTRODUCTION

The term “Indigenous Peoples” has no universal standard or fixed
definition, but can be used about any ethnic group who inhabit the
geographic region with which they have the earliest historical connection.
There is no International agreement on the definition of Indigenous Peoples
although there have been several attempts to define or describe indigenous
peoples. A working definition of it has been formulated by Jose Martinez
Cobo, the United Nations Special Rapporteur to the Sub-Commission on
Prevention of Discrimination and Protection of Minorities, Indigenous
Communities, Peoples and Nations as: |

Indigenous Communities, peoples and nations are those which,
having a historical continuity with pre-invasion and pre-colonial
societies that developed on their territories, consider themselves
distinct from other sections of the societies now prevailing in thcse
lerritories, or parts of them. They form at present non-dominant
sections of society and are determined to preserve, develop and
transmit to future generations their ancestral territories, and their
ethnic identity, as the basis of their own cultural patterns, social
institutions and legal systems.! '

. The term “Indigenous” is defined by characteristics that relate to the
\dentity of a particular people in a particular area, and that distinguish them
CUlturally from other people or peoples.

s

Assistant Professor, Law Center -1, Faculty of Law, University of Delhi,

Enrilz‘ Opibasar@gmail.com. :

W Sian,John B, Implementation of the Right ofSe{ﬁDetfj'rmu

» les, INDIGENOUS AFraIRS ( Copenhagen: Internationa
'Eenous Affairs) 1112001, pp. 6-21.

Delhi-

wation of Indigenous
| Work Group for

- ]
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; ‘ les include abgr
| Indigenous Peop aborigi,
her related terms for _ T T
aboriOitnal peoples, native peoples, flfS.t 232?]1::8:112:611*, )
; honous (this last term having a der1v ek, m
iut(;il:l; ?’Ir]om he earth”). Indigenous Peoples may often be
Sp

ther terms, as @ neutral replacement where ¢

e | ro , : theg
reference to these 0 : . : :
lt?enns may have taken on negative or pejoratlyc connotations by thejr s

association and use. Itis the preferred e Imdt_lse t;y ;Ethnltt]ed ,1{,1
and its subsidiary organizations'. The term ~in 1§en e(Lin as the c '..I":;;
meaning of “having eriginated In a_nd being produc : 'iirov?ng’. livi
occurring naturally in a particular region or ?,nwronmen There om:,m a g -'E-i'f' ‘
adjectival sense any given peqple, ethnic group or community may

described as being Indigenous in reference to Some particular region o
Jocation.? |

1. MEANING OF ““ABORIGINAL”

The word Aboriginal appeared in English since at least 17" centuy
and mezns “First or earliest known, indigenous”, In Latin Aborigir esif.
derived from “Abs” meaning from and “Oregon” which means originai
beginning.

III. Key Facrs

Indigenous Peoples worldwide number between 300-500 m lm
embody and nurture 80% of the world’s cultural and biological div,
and occupy 20% of the world’s land surface®. The Indi genous Peop
the world are very diverse. Most of them live in remote areas in the W0
Indigenous Peoples are divided into at least 5000 peoples ranging from!
forest peoples of the Amazon to the tribal Peoples of India and from
Inuit of the Arctic to the Aborigines in Australia*. Very often they inhabit

which is rich in minerals and natural resources, In some countries, Indige!
P‘?Opl,e? form the majority of the population, others comprisé
minorities. ,

Who are indigenouy .
| peoples? FAC /[ wWAIE
socdev/unpfi/documents/ - T,SHEET' UNPFIL, http:/ ‘

http:/iwww.unfp
Indigenous I5sy

e

a.org/rights/people.htm. -
es, International Work Group on In

]
[

digenous Affairs: =
i

.Www.iwgia.org/.
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Indig® - ist today. M '
that are believed to exist y ost of the Indigenous languages
lmi“:llg;zemd to be endangered, meaning they are at a high risk of béing
:;;l sced by dominant languages by the end of the twenty-first century.

The Amazon River Basin is about 7 percent of the world’s surface
put harbors more than half of the world’s biodiversity. The Amazon

River s also home (0 about 400 different indigenous groups.’

[ndigenous Peoples are the inheritors and parishioners of unique -

cultures and ways of living. They have retained social, cultural, traditional,
eccnomic and political characteristics that are distinct from those of the
dominant societies in which they live. Indigenous Peoples are often
marginalized and discriminated against because their language, religion,
culture, physical characteristics and their whole way of life were differsnt
and perceived by the dominant society as being inferior.

I'V. Issues AND PROBLEMS

Despite their cultural differences, the various groups of indigenous
peoples around the world share common problems related to their rights
as distinct people. Indigenous Peoples are the disadvantaged descendants
of those peoples that inhabited a territory prior to colonization or formatior
of the present state. Indigenous peoples around the world have sought
recognition of their identities, their ways of life and their right to traditional
lands and resources, yet through out history, their rights have been violated.
Indigenous peoples are arguably among the most disadvantaged and
Vulnerable groups of people in the world today.

Today many Indigenous Peoples are still excluded from society and*

Oftt?n even deprived of their rights as equal citizens of a state. They face
sérious difficulties such as the constant threat of territorial invasion and
murder, the plundering of their resources, cultural and legal discrimination,
as well as a lack of recognition of their own institutions. Indi genous Peoples
have prior rights to their territories, lands and resources, but often these
have been taken from them or are threatened. They have distinct cultures
;’;i ?Co,nomi.es chparcd to those of the dominant society. Indigenous
____P_Ciidf—ldentlﬁcali_on as indigenous is a crucial part of their identity.

5 -
hllp:llen.wikipedia.org/wiklejnazon_Basin.

- -
d
=21 - - I

nous Peoples represent over 4000 different languages of the 6700

P
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112 o
All Indigenous Peoples ﬂl{ough out world have one OL%

they all share 8 history of injustice. They were Victims of ginc%',
d denied the right to participate in govemiy i %

g |

and slavery an
their own stat
conquest and econo

es. They have been subjected to new ki
mic plunder in their own native staes, ds of | lm:

[ndigenous Peoples are concerned with preserving lang
knowledge, protecting language, culture, customs and tra;r- lin
promoting all these to younger generation. They seek gre t:mns
pam'cipau'on in the current state structures and process of deyely Iy
all cultures and civilizations, Indigenous Peoples are always aclij'nu?L :
adapting to changes in the world. Indigenous Peoples recoén i |
common plight and work for their self-determination, a Chen'shelf tiy
for them. ey

V. RoLE oF UNO | |

The international community now recognizes that special measursg }'
required to protect the rights of the world’s indigenous peoples,

Amongst all the. International bodies, it’s the United Natin
s taken up the issues of Indigenous Peoples e
as been catalyst for many initiatives related
indigenous peoples. In 1982 the Working.Group on Indigenous Popula
was established as a subsidiary organ to the Sub-Commission o0t

promotion and protection of Human Rights. Its mandate was:
«  To facilitate and encourage dialogue between governerls®
fundamental freedoms of indigenous peoples.
=  Toreview events relating to the promotion‘and protectio
rights and fundamental freedoms of indigenous peoples. .
z ;1"0 tl%jvli particular attention to changes in international standar® o
0 the human rights of indigenous les.
g peop i of!

- dThe Wofkmg Group has produced some importal *= e
~Study on Indigenous Peoples and their Relationship O fand", DY i
lmportapt achievement has been the formulation and ado o
Declaration on Indigenous Peoples. - i y
ado tI;ld/‘\pnl 2000 the United Nations Commission " Hm?p‘oﬁmﬂ
‘opted 4 resolution to establish the United Nations permat®™

Organization which ha
important agenda. It h

7 of hun¥
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o ouslssues (PFII) as an advisory body to the Economic and Social
mmgzﬂ with a mandate to review indigenous issues, |
Coun

The International Day of the World’s Indigenous People is celebrated
o 9 August every year as resolved by t_he General Assembly of United
oNationS- The Assembly has also proclaimed 2005-2014 as the Second
nternational Decade of the World'’s Ind¥genous Peoples®. The main goal
of the new decade will be to strcj:ng.then International cooperation around
resolving the problems faced by indigenous people in areas such as culture,

education, health, human rights, and the environment, the social and
economic development.

VI. OTHER ACCREDITED ORGANIZATIONS

Various organizations are devoted to the preservation or study of
indigenous issues. Of these, several have widely-recognized credentials to
act as an intermediary or representative on behalf of indigenous |
peoples’groups, in negotiations on indigenous issues with governments and
international organizations. These include:

| = African Commission on Human and Peoples’ Rights(ACHPR)
Soctety for Threatened Peoples International(STP)

Intemational Work Group for Indigenous Af; fairs(IWGIA)

: * Indigenous Peoples of Africa Co-coordinating Committee(TPACC)

Movement in the Amazon for Tribal Subsistence and Economic
Sustainability

Survival International
Indigenous Dialogues |
Cultural Survival |

; Asia Pacific Indigenous Youth Network’

i 1

VIL. Unitep NATIONS DECLARATION ON THE RIGHTS OF

INDIGENOUS PEOPLES

. izfter more than two decades of negotiations between governments
n

18¢nous peoples’representatives, the UN General Assembly adopted
T
W.GIP(ZOOI), INDIGENOUS PropLES AND THE UniTeD NATIONS SysTeMm, Office of the

ol sioner for Human Rights, United Nations Office at Geneva.
n""’“"Dﬁdia.orglwilt:ilindigenuus_peoples.

1gh Commjs
http://e

J
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the Declaration on the Rights of Indigenoyg Peopeg

2007.The Declaration establishes a universg] i ewon i,

standards for the survival,dignity,well-being ang righ?rk Of p: M

indigenous peoples. | S of the
The UN Declaration was adopted by a majority of 14 :

4 votes against (Australia, Canada, New Zealanq and he ;. i“fav%

and 11 abstentions.® hiteg g,

: teS)
VIII. NATURE OF THE DECLARATION

The UN Declaration on the Rights of Indigenoys p
binding text. Nevertheless, the Declaration reflects a groy,
consensus concerning the content of the rights of indigenoyg People 1.
a step forward in the consolidation of international mechanism f:)r It
protection of the human rights of all persons, to which al] the Member:he
the UN are committed.

Coples g ang
Ing lmemaﬁo“ d

of

IX. IMPORTANT PROVISIONS OF THE UN DECLARATION

The UN Declaration on the Rights of Indigenous Peoples’ (e
Declaration”) contains 46 articles in total. It sets out both individugl g
collective rights which are of fundamental importance to the overl
development of Indigenous Peoples. The Declaration can act as a guidng
light to the Nations in establishing suitable mechanisms of protection forils
indigenous population within their state. Some of the important provisios
are:

a)  Right to individual or collective human rights and fundamentalfreedo
of Indigenous Peoples!”.

b) Right to freedom and equality and the right to be free from any kind
of discrimination. !!

d

India has voted in favour of the Declaration. Australia, Canada, NeW Zealanﬁ:z[:“

the US who vcied against it have substantial population of indigenous P ndh

these countries. The | | abstentions were: Azerbaijan, Bangladesh, Bhuwk':ainﬂ- 5
EOI(_)m-bia' Georgia, Kenya, Nigeria, Russian Federation, Samoa an

g Fgf'f’l/l‘l‘l":’;-t“"-Org/news/press/docs/2007/ga10612.doc_.ht{n- peopls

of the “ Detlaration on the rights of the indigenous ndaite?

Resolutj :
0 g R:i?nadoptedby the General Asscmbly,Sixty-ﬁrstSeSSlOﬂ’ &

" Id, Art2.
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erty secunty physxcal andméntéi integ -I I< e
of genocide and violence." '

) Righ ggamst forced assimilation or destructlon of thelr culture

.Possessmn of lands, territories or resources, forced Populatlon
wsfer, and racial or ethnic discrimination. '

’i;dbcahon of the indigenous peoples only with free, prior and informed

conscnt on just and fair compensation.'”

"‘ 35' :lRl ht to maintain, protect and develop the past, present and future
manifestations of their cultures. Restitution of cultural, intellectual,
religious and spiritual property taken without their prior and informed

consent.'®

b)) Right to establish and cdntro]_ educational systems and institutions and
indigenous children’s right to all forms of education without
discrimination”.

k) State shall promote tolerance, understandmg and good relations among
indigenous peoples and all other segments of society.”

)  Right to establish their own media in their own languages. States shall
ensure that State as well as private owned medla duly reflect indigenous
cultural diversity.*!

m) Right to enjoy full rights given under applicable international and
~ domestic labour laws. States shall protect indigenous children from

- Id. Art3

yuby b
{Ff Bkl -i-"*-.t‘"’ .
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Vor,
economic exploitation, hazardous work which
child’s health and interfere with his education 22 lm%
) Right to participate in decision—rflaking F}HOUgh their e

n and to maintain and develop their own indigenqyg decisioy I;tau‘,%
institutions.” ‘ ' 3k1ng

o) Right to engage freely in all their traditiona] ang other g,
activities and right to just and fair redress on deprivation of theirm“"“
of subsistence and development™,

p) States shall pay particular attentiqn to rights and special need,
indigenous elders, women, youth, Ch_lldren and persons wj, disabilitie
and protection against all forms of violence and discriminggigpes

q) Right to maintain and conserve their traditiona] medicineg and healy
practices, medicinal plants, animals and minera]s %

r)  Right to maintain their distinctive spiritual relationship with their [gng,
territories, waters, coastal seas and other resources?’, s

5)  Right to fair and equitable compensation for confiscation of indigengy; |
peoples lands, territories and resources,?®

t)  Right to the conservation and protection of €nvironment assiseq by
the States with effective measures.?

u)  No military activities shall take place in the lands or territories of
indigenous peoples without effective consultations with them®,

V) Right to maintain and protect traditional knowledge, traditional cultur

heritage, human and genetic resources, seeds, medicines, floraand
fauna, folklores, literatures, desi gns, sports, traditional games, visual

and performing arts. The right to have intellectual property over thest
matters.*!

22
23
24
25
26
27
28
29
30
31

ld.,Art.17(1),2),(3).

ld., Art. 18,

Id., Art. 20,

ld.,Art. 2] and 22 (relat A3l
ld., Art.24(1) [protection to traditiona] knowledge on medicine]. Also see. A
ld., Art.25, also see, Arts.26 and 27.

Id., Art28 (1),2).

ld., Art.29

Id, Art.30( 1),(2).

Id., Art. 31 1),2).

ed provisions),

7
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gates shall obtain their informed consent prior to the approval of any
project affecting their lands or territories and other resources 2

g Rightto determi_r%.e their own i'dentity or membership as per their
customs and traditions and the right to obtain citizenship of the States
in which they live.”

) Indigenous Peoples have the right to promote, develop and maintain
their institutional structures and their distinctive customs, spirituality,
traditions, procedures, practices and, in the cases where they exist,

[ juridical systems or customs, in accordance with international human
| rights standards.™

7) Indigenous Peoples divided by international borders will have ri ght to |
| maintain and develop contacts with other peoples across borders for "
spiritual, cultural, political, economic and social purposes.’ Il‘

W)

| aa) States shall honor and recognize treaties, agreements and other
; constructive arrangements concluded with the Indigenous Peoples,

i bb) Statesin consultation and cooperation with Indigenous Peoples, shall

take the appropriate measures, including legislative measures, {o
t achieve the ends of this Declaration.”’

cc) Indigenous Peoples have the right to have access to financial and |
f technical assistance from states and through international cooperation, |
for the enjoyment of the rights contained in this Declaration.*® |

The United Nations System and its specialized agencies and other |
intergovemnmental organizations shall work together to the full realization {

of the Declaration by mobilizing financial cooperation and technical
assistance

dd)

T Oael. wm B

ee) The UN, its bodies, including the Permanent Forum on Indigenous

e —

s 1, Art.32(1) (2),(3)
., Art33 (1),(2).

Y id, Art3g,

35
Id.

i Id  ArL36/(1),(2),

d',An'37(1 L) 2 .
g AT0)

* 1, A, 3;)_
7 ld, Aray,
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g in this Declaratlon may be construed as gjm ik
e mgmshmg the rights Indigenous Peoples have now o
i -'I"q in the future.* ’;.
ﬁi) Nothing in this Declaration may be mterpreted by anybody tg ¢ il
in activity contrary to the Charter of the UN or to IMPair the terey« .
~integrity or political unity of sovereign and independent staeg 1.
rights set forth in this Declaration shall be subject to such limitationg 1

as determined by law and in accordance with intemational hum gy

. obligations.* |

'E'E s - X. CRITICAL APPRAISAL OF THE DECLARATION

l‘-‘ The Declaration is undoubtedly one of the United Nation’s m(;st
I_. - important initiatives for indigenous peoples. Its adoption by 143 Nations
L give the strongest indication yet that the international community has

committed themselves to the protection of indigenous peoples all ovc,ri,.:.z
world. While this Declaration will not be legally binding on States whO'Vﬂ;ﬁ
in its favour, and will not, therefore, impose legal obligati'ons on
govemments.However, the Declaration will carry considerable moral foree

What is seem to be lacking in the Declaration is that it does ot define d‘
i “Indigenous People” i in the text.In the light of some controvers i
respect to the use of this term the Declaration should have con

onstitution and Human Rights Legal Instruments in vario
'nunum human rights standards.It seems th@t A
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Jnd sovereignty appealed to majority of the states whq voted in fa
the Declaration. - lavour of

The Declaration 1s the first comprehensive International instrym,
gealing With indigenous peoples.It covers almost al] aspects of the nve: 2;
indigenous peoples.Deficiency if any can be rectified ;

Yl n the domestic
legislations when the Declaration is given effect by the states.

The given quotation aptly apply to the current Declaration. ’
A treaty, in the minds of our people, is an eternal word |
Events often make it seem expedient to depart from the ' i

pledged word, but we are conscious that the first departure |

creates logic for the second departure, until there is nothing !
left of the word™, '

XI. WHY SOME COUNTRIES VOTED AGAINST THE DECLARATION?

Australia, Canada, New Zealand and the United States have voted
against the Declaration on different grounds. In Australia, the indigenous
Australians includes both the Torres Strait Islanders and the Aboriginal and
its population was estimated to be 458,500, or 2.4% of the total population®.
Aboriginal and Torres Strait Islander people are disadvantaged across a
range of socio-economic factors reported in the 2001 Census. They
experienced lower incomes than the non-indigenous population, higher rates
of unemployment, poorer educational outcomes, nigher rates of ill health
and lower rates of home ownership.

These facts fail to explain why Australia did not favour the Declaratiqn.
Australia’s representative said his Government had long expressed %ts
dissatisfaction with the references to self-determination and their poteptlal
tobe misconstrued, on the extension of indigenous intellectual property rights

————

:Dcclaration of Indian Purpose (1961) Americanlln.dian Chlc{ago Conge’r;(;l;:-s o
AS per census ( by Australian Bureau of Statistics) Aboriginal an ehd
Islander people have inhabited Australia for around 60,000 years. They aré £ m;:r X r:;
and culturally different from one another. Historically , aboriginal people alje1amds
Mainland Australia and Tasmania.Torres Strait Islanders come ffonllc tAhtﬁ‘\sltialia.’s
between the tip of Queensland and Papua New Guinea.The: rest of iy
PeOple are migrants or descendants of migrants,who have arrived dt:n];eg i
WO centuries from some 200 contries.| source: Australian Government, PP

of Foreign Affairs and Trade).

by Cnner



,h particular group with a defineq teun';‘t\
was denied political or civil rights. The disﬁ Vas
and their rights to preserve their heritage g1+ o5

Ould by,
MOV lﬂdged- €

.da has over 1.3 million Aboriginal populations in 2001 ;
ion. 4 18 abarior it
-oresents 4.4% of the total population. Canada’s aboriginals face PrOblem
h as housing shortages, higher teenage pregnancy and suicide rates, g4
Jower life expectancy and school graduat}qn rates than the non-aboriging|
Mﬂauon. An estimated 40% of the aboriginal population lives in Poverty
wmpamd with 15.7% of the country as a whole.*” Aboriginal people noy
total 16.4 percent of all AIDS cases in Canada.® Canada said that while jt
- supported the spirit of the De,claration, it contained elements that were
| “ﬁmaan'nentally incompatible with Canada’s constitutional framework. They
* took objection particularly to articles 19 which required governments to
secure the consent of indigenous peoples regarding matters of general public
':,licy and articles 26 and 28 which could allow for the re-opening or
'~ repudiation of historically settled land claims. They regarded the document
as “unworkable in a western democracy under a constitutional govemment.”
It is believed that Canada has worked hard at the UN to persuade other
Iy -

-
¢
v

rep
Suc

ters of Urgency : United Nations Declaration on the Rights of Indigenots
s, Senate Hansards, 10 September 2007. , "

ng Mal Brought, Australia’s Minister for Families, Commux’my Sgrv:Fiw
p J, e refen’ing to the provision rcgarding the UPhOIdlng Oflndlg

mary legal systems. . oulation

nada are: North American Indian,Metis and Inuit. Theis pOP

s, Canada Outlines native cash deal, November 2005- ol
Aboriginal People: Canada’s most vulnerab‘le populati’
Ontawa’s Refusal to back UN Declaration, P“blm
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countries 0 withdraw their support of the -

coordinator of the African Regional hdigelzgflia‘g;‘u:s] c;seph‘ Ole Simulate
actions atAthe UN as “‘a crime against indigenous pe(’) TSCHbed Canada’s
crime against indigenous people in Canada”. The deCisip e globally, and a
government to vote against it 1s receiving wide cn'ticioﬂ of thg Canadian
internationally. Ellen Gabriel, president of Quebec Nastl-n nationally and
“Canada presents itself as a defender of human rights but“_’;' Womeq, said
o that reputation. It’s kind of hypocritical of C;nacia no:t s not living up
Declaration”.*’ The International Indigenous Women’s FtO support this
resolution calling on all nations to back aboriginal rights orum passed a

e I eTious peoples of USA are called Native Americans, American
S lnd.lans, Amerinds, Indigenous, Aboriginal or Original Amen'cans
Al.i]iis'ka Na“‘;es-dh makes up 2 percent of the population, with more than 6,
million people identifying themselves as such and 1.8 milli :

(ribal members.” million are registered

In its explanation for not voting in favour the Unites States says thal
the States had been given no opportunity to discuss it collectively. The
Declaration had been adopted by the Council in a splintered vote: The
Declaration should have been written in terms that were transparent and
capable of implementation. They had problems with many of its provisions
such as, Self-determination, Jands and resources, redress and the nature of
the Declaration which were found to be flawed. The text as a whole was

unacceptable to them.>’

The Maori, New Zealand’s indi genovus population, migrated from

Polyne;ia around 1000 years ago. They comprise 14% of New Zealand’s
‘Population. It is a multicultural South Pacific nation.* New Zealand’s Minister

Aleuts.There are also many

5 ; '
| Alaska Natives are: Yupik,Inupiat Eskimos,
Indigenous Peoples of the

southwestern US tribes as Yaqui,and Apache. See.
) Americas, Wikipedia.
) \ o -
Fosition of the US ( explanation of vot
Observations of the United States with respect to th

. indigenous Peoples.
Refer, http:www.stats.govt.nz/censusldefault.htm.

54 f
Maori Party’s head in the clouds, New Zealand’s g
scoop.co.nz, 14 September 2007.

e by Advisor Robert Hagen and document),
¢ Declaration on the rights of

overnment press release .vid
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of Maori Affairs described the Declarati on as “toothless”, gngq said,“ A
are four provisions we have problem with, which make the Decla;m?re
fundamentally incompatible with New Zealand’s constitutiong] e élinon
arrangements.” Article 26 in particular, he said, “appearg reqigal
recognition of rights to lands now lawfully owned by other citj Irg

Zens
indigenous and non-indigenous. This ignores COﬂt?mpomy reality ang sz;l:l
be impossible to implement.”In reply, the Maori Party leader Pig Sharie
said it was “‘shameful to the extreme that New Zealand voted againgt (h,
outlawing of discrimination against indigenous people; voted against justice
dignity and fundamental freedoms for all.”™ ’

Overall, it was unfortunate that New Zealand with such high percentage
of indigenous population voted against the Declaration. The same can be
said about Canada, USA and Australia. It was a historical opportunity fo
all to take a meaningful and effective action at home and abroad to promote
the rights of indigenous people based on its existing human rights obligations
and commitments. The USA’s view that States have not been given enough
opportunity to discuss the Declaration is not tenable in view of the fact that
the Declaration was the product of over two decades of negotiations.
Ironically, Canada originally played an important leadershi p role in the UN
working group that finalized the text. However, since the election of the
Conservative government, Canadian officials lobbied to have the Declaration
re-opened for further negotiation and to encourage other states to oppose
its adoption. It also must be noted that much of the supporters of the
document have been European countries wi
as Denmark and Germany, and much of Latin America, whose record of

Fespecti‘n.g inc.iigcnous rights is often poor. The adoption of the Declaration
1 a positive sign for the indigenous peoples of these countries

th few indigenous citizens, such

“If a few states do not accept the D :
: eclaration, then Id be a
reflection on them rather than the document” sy , then it wou

* NZ indigenous rights stance ‘shameful’- Maori Party
2007 ; 1

! e aioad Stuff.co.ng, 14 September
* Rights’ Indigenous Declaration still powerful, GAL DU '
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P
then the Declaration was only in draft form before its adontion

. dﬁebaSiS for the formulation of the indigenous People’s R?gl?gtfcr;,ilr:
W ppilippines and also used as a framework for changing constitution in

g:uﬂ America.”

The Declaration is not legally binding, but it represents a dynamic
- __ent of international norms that will help to protect indigenous peoples
o discrimination and marginalization. Even the Universal Declaration of
i Rights is/was non-binding. Now many parts of it are customary
mtemaﬁonal law. It’s not perfect and violations still occur, but it’s there. It’s
, dlobal rallying point for change and justice. We have criminal penal
vaisions in the states which are legally binding on every person, but it
Joesn’t mean crime is not there anymore. The importance of the adoption
' Jiesin the fact that until now much of the content of emerging norms on
indigenous rights have been contested and controversial. The Declaration
s now solid evidence of evolving standards pertaining to indigenous peoples
inintemational law. The adoption of the Declaration by the General Assembiy

is confirmation of the crystallizing of these rights into a widely accepted

normative framework.
X11L. INDIAN POSITION ON INDIGENOUS PEOPLES

The government of India refers to indigenous peoples as “Scheduled
Tribes”, however, Adivasi has become the popular term for India’s
indigenous or tribal peoples. ILis a Sanskrit word meaning “‘original people”.

In the 2001 census, 84.33 million-persons were classified as members
of Scheduled Tribes, corresponding to 8.2% of the total population. The

census lists 461 groups recognized as tribes, while estima

of tribes living in India reach up to 635.While the number of members of

the largest tribes, such as the Gonds, Santals, Oraon, Bhils or Nagas g0
Great Andaman’s, are on

Into the million others, such as the Onge or the
the brink of extinction. ™

———

" Highest concentration of tribal people in India is in the ¢ i
than 50% of the tribal people live. The highest ethnic diversity amore the indigenous
and tribal population is in the north-eastern region where more than 220 distinct
groups have been identified. They comprise approximately 12% of the total
Indigenous population of India. Source-IWGIA, International Work Group for

Indigenous Affairs.
Jain, INpian Constrruionar Law (5" ed.) p- 1399 t0 1400

entral region,where more

58

tes of the number
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The Constitution of India provides _spgciﬁc measures for the . .
and promotion of the social and economic interests of the Schedyey Tdb;n
Thus, the Legislatures have been empgwered {0 1Mpose restrictjop, onty
Fundamental Rights guaranteed by Articles 19(1) (d), 19(1) (¢) ang 19(1)(5
in the interests of the Scheduled Tribes, in order thff.t movement of People
from developed areas to tribal areas may be restricted so that the tribg]
people are not exploited by outsiders. Law§ have, ther.efore, been engey ed
prohibiting the entry of non-tribal’s into the tribal areas without permits, livip
of non-tribal’s permanently in tribal areas, and transfer of tribal land to non-
tribals. Further to protect the interests of the tribal people who are simple
and less-politically conscious, separate provisions have been made for the
administration of the tribal areas under Articles 244 of the Constitution,
Reservation of seats can also be made for them 1n educational institutiopg
and government services under Articles 15(4), 16(4), 41, 46 and 335.%

By voting in favor of the Declaration India has shown its serious

commitment to continue its work for the promotion and protection of
indigenous peoples’ rights.® :

XIIL UN PerMANENT ForUM ON INDIGENOUS Issuks (UNPFII)

Established by the Commission Oh_ Human Rights in April 2000, is an
advisory body (o the Economic and Social Council. The mandate of the
Permanent Forum is to discuss indigenous issues related to culture, economic
and social development, education, the environment, health and human rights.
It has hailed the Declaration as a major victory after a long struggle of
indigenous peoples for their rights ag distinct peoples and cultures.

% For explanation in voting for the Declaration by fnd ia

. refer, ' .
10612 at http://www.un.org/news{prcss/docs/ZOO?/g o Gener al Assembly GA/

al
% For explanation in voting for the Declaration by lndiaof;fi-dcg.htm
; I, Gen

GA/10612 at http://www.un.org/ news/press/docs/2007

Yoal 0615 eral Assembly

oc.htm
P
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le internatio
coples” collective and indiyj
t the provisions of the Declaratic

¢ manner and to relate it with =e§€_i'sﬁhg 1ﬁf€maﬁ"
resent the sole viewpoint of the United Nag

k : _ Nations,

el viewpoint of the entire world’s indigenous q;

‘mutual respect. It contained no new provisions of human‘ |

ich states have not heard of. It was based on rights that had beeny )
y the United Nations system but which had somehow, over the : ;

:n denied to indigenous peoples. It was a framework for states to

-

ew Zealand backed out? They would have simply ratified it to avoid any
adverse public eriticism. The fact that these four states with large number
of indigenous peoples had lobbied vigorously to derail the adoption of the
Declaration says a lot about its significance. | ' :

Various NGOs. representatives of Indigenous Peoples and Civil
ieties of the world who were actively lobbying for the adoption of the
laration for over twenty years call it a historical moment for them.They
the Declaration as equal to the Universal Declaration of Human Rights
ted by the General Assembly of the United nations on December

 Declaration was “a major Victory"’ indeed but the real test will be
ef countries will implement it or not. It will ultimately depend upon
ng political will of the states. |

st way (o conclude wOuld be by referring to a beautiful quote

t myths of the past, ruins in the jungle ,or z005.We -
e want to be respected, not 1o be victims of ;
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1. INTRODUCTION |

In the wake of changed soc10-econormc scenario, avalanch '
based crime and apathy of the system towards the same has
foremost constraints in the path of women S emancipation.sSexua|
of women at workplace is one such crime that not only violates rs

of dl gmty and nght to eam a hvmg in healthy env1ronment but a]sg

to conflicting 1deolog1es and houbled social COIldlthIlS ina counhy
which may again be due to increased influx of women in almost eve
profession, till hitherto conventionally monopolized by men, This has!
about a sea change, both qualitative and quantitative, in wor
equations, generating and spreading thereby, virus of this malaise
find or develop anti-virus to undo its presence continues to el
‘Constitutional commitments translated and implemented through varo
planning processes, legislations, policies and programs for more fin®
decades couldn’t perhaps, significantly contribute to checkth

- Moreover, plethora of available age old prowsmns under various e
~ and legislations also proved inadequate.

‘ h’rr
o Lecturer, University School of Law and Legal S'tudles,u
 Indraprastha University, Kashmere Gate, Delhi.
! Technical report for discussion atILO,JapanReglomﬂl
AINST SEXUAL HARASSMENT AT WORK IN ASIA« ND T
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g

IL VisHAKA: DAWN OF NEw Ega

In yishaka® for the first time, in the realm of judicial interpretation.
- ApeX Court identified, deﬁnf?d and' expressed serious concern over the:
!he e giving & whole new dimension and meaning to the serious issue.
|ssllhas been pointed out, once it is accepted that for achieving justice:
| adsapﬁng 10 change is imperative, the question that arises is as to how these

hanges MY be effectgd. No doubt, one method is to incorporate such
changes through le'glsl-at'lon. Howevc;r, in the absence of legislation, [STuch
changes are 10 be Jud1c1§lly recognized and taken note of the conceptual
inkering and use of equity are the accepted judicial methods. Sir Henry
Maine propoundcd the classic thesis that what he called ‘progressive
societies’ develop beyond the point at which ‘static societies’ stop through
ihe use of fiction, equity and finally legislations. The judgment in the case of

Vishaka itself 1s recognition of change through judicial method. *

The judgment was unique in more than one ways as for the first time
the Hon’ble Supreme Corirt recognized sexual harassment as a gender based
specific discrimination thercby, creatively expanding the scope and
understanding of human 1ights, traversing the existing limited interpretations.
For the first time, in the absence of enacted domestic law, Supreme Court
interpreted that the International Conventions and norms are to be read as
part of the fundamental rights. Supreme Court acknowledged and reiterated
the factual position that the existing civil and penal laws in India do not
adequately provide for protection of women from sexual harassment at
workplace specifically and that enactment of such legislation may take
considerable time, certain guidelines were evolved by the Apex Court as a
Stop-gap’ arrangement which were to be of binding nature under Article
’141"' of the Constitution. Instead of restricting the accountability to an
individual offender, the Supreme court extended the responsibility to eliminate
the discriminatory sexual conduct to institutions, in this case, the work place.

———
2

s‘fishakﬂ v. State of Rajasthan, AIR1997 SC 30115( 1997)6 SCC 241.
aurabh Kumar Mallick v. The Comptroller & Auditor General
I51DLT 261

Atticle 141~ Law declared by Supreme Court to b

d . -
Il?:il:red by the Supreme Court shall be binding on all courts withi

3

of India, (2008)

e binding on all courts— The law
n the territory of
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B '_ | dn ]ntem " VN, !
by the Government does not autom, ically

_ , gn&,.,A.due procedure is to be complie With f0r§ :
the status of law which along with various other reqyjpe o

, . Cments ang g
es drafting and passing of the bill by the Parhament". Till ¢

. . . ! ll : % N\;;.-,
treaty or convention simply remains an Intemationg] ¢, :hatn
cht of India without necessarily having any nationg] pyyy. t"_leggw

:-F'-_u_L procedural formalities act as barricades in the path of direca?:gs?;%-
0 ‘éuch international conventions, even if ratified by India, ip the locg l:;s

system. The Apex Court broke all these shackles, creating history e
when it held that if any such commitment is made by the Governpep b
any intemational forum, it shall be binding on it even within the country ana(;
the same shall be treated as part of the national Jaw unless there s g |,

- already inexistence within the country, which is in direc conflict with S,Jch’
' alaw. In the later case, the international convention could not be

treated g
part of the Indiian law till such law was either amended or replaced by the

legislature.” '

As far as guidelines in Vishaka are concerned, things went on smoothly

since there were no local laws in existence dealing with the issue of sexual

harassment at workplace. In the i ght of these facts and circumstances, the

Supreme Court laid that the international commitment undertaken by the
Indian Government by ratifying CEDAW shall be treated as an integral part
~of the law of the land,
T
1

The Supreme Court explained its position by stating that it was notan
Pty the Apex Court to encroach upon the legislative function by trying
ate law. Rather, it was, by this judgment, simply declaring the existng
8085 10 fill up the void in the national juridical framework and the same

applicable or valid tj]] the legislation embarks on the exercise of
12 a law on the jssye®

attenr
AUC

_ony o ! ) 1979v|
dtion of All forms of Discrimination Against Womet ‘
titution of Indi.

"." g

Scanned by CamScanner



RASSMENT AT WORK PLACE: LL

1. Pos '=VISHAKA PEriop . Tzn |

de] ines in Vishaka confinued to be thé'iiﬁv‘l: ’i; -

g ollowed throughout the nation. These gl.lldellll‘e.g L
-lining in the clouds of national legal horizon, enabhngme

sexual harassment, especially students fro ‘

: . M universities and
to break the shroud of silence, raise their voice to bring private
suffered by them into public arena and demand for appropriate actibﬁ '

menace. By then, response of the employers mcluding university
es, in such cases, by and large used to be (o sweep such cases
the carpet. In rare cases, if the victim dared o raise voice against
netrator, the authorities often victimized the complainant further, on
and frivolous allegations.

| ’l ay

These unique guidelines had a steady impact as it coerced, to certain
extent, government departments and few educational Institutions to adopt
and implement the same by setting up complaints committees. Moreover,
these guidelines along with various concerned ministries, departments and
NGOs became the fountain-head of awareness generation spearheading the
movement for demand of a specific legislation on this sensitive issue.

Years after Vishaka Jjudgment was pronounced, the government neither
took any initiative to bring any legislation nor devised any regulatory
‘mechanism, as such, for proper implementation of the guidelines. Supreme
Court’s extraordinary initiative of evolvin g those guidelines was not only
being violated grossly but was being widely disregarded. Neither the
-“,Ef_l_n_plbyers, Whether private or public, bothered to set up Complaints
‘ommittees nor any legislative body woke up to amend the existing service
Uesas desired by the Supreme Court in the said judgment. The scene was

dismal and gloomy in those public sector organizations as well, where
Mmittees, though set up, did not function properly and effectively.

IV. ConTrIBUTION OF NGO’S

“Status quo might have continued for longer but for the prudence

Scanned by CamScanner
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asses but also pusheQ hard for the éfeaﬁo

n of Jegislation on the subject gt.an early date, | c" ang
ards the issue Was vividly felt, Coye, eageg
he matter to limelight. fage ang

er pronouncement by the Supreme Coyyt o
, ing and gloomy scenario expandj ¢
of hope In such depressing . “Apanding the
3 ;-ay gu,-[;lines further. It not only added new dimensions to the mov:CO
Lese ale newer hei ghts’. The courtin  this cage o gle]n t
n

¢ also helped it t0 SC ’ |
3 of ‘sexual harassment” as laid down in Vighg,,

accep[ed the deﬁnitjon but
went on to determine the content of the sexual harassment, holding thy n
y

action or gesture which, whether directly or by implication, aims gt o has
the tendency to outrage the modesty of a female employee, must fal] ypge,
the general concept of the definition of sexual harassment™.

It was almost at the same time when National Commission for Womer
took up the much-awaited task of formulating a comprehensive legislation
to deal with the menace of sexual harassment at work place. The task of |
drafting a bill was handed over to a group of civil society activists and
members of certain NGO’s who finally in August 2001 drafted a bill that
was submitted to the Ministry of Human Resource Development,

Department of Women and Child Development, Government of India, that
om the interested public-

amended it further. Suggestions were also invited fr |
spirited organizations, individuals and the public at large. The draft was widely |
circulated and discussed by and amongst various women rights organizations.
The National Commission for Women also conducted regional as w;ll s ,
national consultations with various groups so as {0 analyse the bill & \
precautionary measure. As a result, it instead of being a criminal bill moved \

\

to its current form of a bill with civil remedies'".

| Meanwhile, anoth

. and |
A drafting committee comprising of lawyers. NGO membizzsr o ‘||
activists from across the country was constituted by NCW to cons o \h

. . N
review the alternate draft prepared by the women organizations: Af

:o Apparel Export Promotion Council v. A.K. Chopra. AIR 1999 54(;%23?1“ worl

Venkat Iyer, DEMocracy; HUMAN RIGHTS AND THE RULE OF Law 1

. NewDelhi, 2002). .
The Protection of Women Against Sexual Harassment at Workp
Annexure A
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e i Bill was prepared aftc.r Incorporating releyang su
0 ommendations and was submitted again to the Departm
g Child development, Government of India, for final app

The Sexual Harassment of Women at their Work P
gill, 2003 prima facie appeared _to be a modified and
put was still inadequate on certain aspects. Many wo

sed serious reservations regarding many of its
anticipated backfires like employers refraining from
Taking note of the same, the bill was re-worked by
convened by the NCW, with the membership of wo

ggestions and

ent of Women
roval.

lace (Prevention)
mproved versjon
Mmen organizations
Provisions and even
hiring women at a]].
a drafting committee
men’s groups. 2

V. THE TUurRNING PoINT

In the meantime, an incident of sexual harassment proved to be a
wring point in the entire episode when in MS University, Baroda, a girl.
student was sexually harassed by a Professor. The protests by the victim
generated a lot of hue and cry and few women organizations, in her support,
wrote condemnation letters to the Chief Justice of India. Treating one such
letter by Dr. Medha Kotwal of ‘Aalochana’ as Writ Petition, the Supreme
Court 1ssued notices to the Central Government, all State Governments
and the Union Territories to report to it, the steps and measures taken by
them in furtherance and compliance of the Vishaka guidelines. Every - -
govemment, in question, filed an affidavit stating various steps and measures
taken by them to implement the guidelines. The court then asked the
petitioners and other organizations to file a rejoinder stating the charges /
additions, if any, to the said guidelines. A nation-wide process of discussion
and debate was further initiated so as to enable the Governments to prepare
Ejoinders to be submitted in the said case. To ensure national panicipgtlon
in sengthening the guidelines, a series of consultations were orga.mze‘d
afresh, which ultimately brought positive results. The Supreme Cpuﬁ, in thl§
Matter, passed very significant interim order in May 2004, decl_al‘mg themb}’*
the Complaints Committee under Vishaka to be the disciplinary body in
8¢S of sexual harassment and that the enquiry conducted by such

mplaints Committee would be final. The Apex Court also held thatan

\

i _ & Deep
B-P-S_lngh, HuMAN RIGHTS IN INDIA; PROBLEMS AND PERSPECTIVE (Deep

lications pyt. Ltd., 2004.)
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lation
0 sexual’ uworkplloe.lheSupmcm .
chief secretanc dlﬂﬂnmminfmnilwhuhumm-- el
Pl s in all the departments and institutions, having over 50
“l < n“wﬂnwhoomplmnu"Thebcmh also po'meduh
“the numbe: of complaints received and the steps taken by the
ovemment in these complaints were not mentioned. [t washmhq.ul‘

~ [wjomen have now to work under the most disady
service conditions in certain establishments and c
sexual exploitation are also increasing day by day. Working
women are very often sexually harassed at the work places by
their male employers, bosses, colleagues and others byt these
Cases are not reported by them quite often for fear of social
Ostracism, family pressure or reprisal through threats and
imi treatment. As a result, the working women often

feel insecure at their work places. [Though the Supreme Count
Judgment is there, no law however, has been enacted to deal
- exclusively with this issue, which is of vital importance for the
- Working women through out the country',

antageoys
ases of thejr

o, al Lele v. Union of India, WP(Cri.) No.173-177/1999 decided 08
A, ‘Amd Balakrishnan and Raveendran JJ. noted that all the staks
e VD.'MM‘ in Vishaka Case. It was held that ‘[t]here must b ‘I
" by ---M is, either the secretary of the Woman and Child Welfue
ooy W er suitable officer who is in charge and concerned with
P ﬂdllldm ineach state,
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it the same. Due 10 lack of zeq) d vigour,

N, an
ivid political or technical factor, these ffor o
ed prematurely. After the lapse of previous bills, i

exual Harassment of Women gt Work Place

bition and Redressal) Bill, 2006’ w:

ds proposed, which
ee the light of day and met with the same fate as of its

y ‘The Protection of Women Against Sexual Harassmen at Work

07 was brought with further improvemengs, modifications and
«id and effective objectives. Unlike the previous bills, this one defines
ol harassment” in @ more wholesome and comprehensive manner. The
ritions in the Act symbolizes how constant toil, rejen

tless efforts and
- workouts by activist organizations, NGO’s, Government departments and

W“ms’ comments of public spirited persons along with the precedents
f gfapexcom't cumulatively culminate in a more meaningful legislation being
Ef°P°s°d at the end of the day.

This model draft appears to be more in tandem with the demands of

the present day society. Moreover, the bill symbolizes India’s commitments

- under the United Nations ‘Convention for the Elimination of all forms of

Diserimination Against Women’ (CEDAW) and its acceptance, if made, of

the recognition of women’s basic ri ghts as human rights that was included
inthe Vienna Accord 1994 and the Beijing Women’s Conference 1995.

VI. ANAvysis OF “Tug PROTECTION OF WOMEN A GAINST
SEXUAL HARASSMENT AT WORK PLACE B, 2007’

This bill titled, “The Protection of Women against Sexual Harassment

', f-it_'WOrk Place Bill. 2007, unlike its predecessors, is objective,
';’:fmmhensive and precise. The bill is preventive and remedial in nature |
Tlorthe ¢

-ases falling within the definition of sexual harassment as provided
“econnected or incidental matters, Hence, this is a unique welfare legislation
With the sensitive issue which is not dealt with by any previous
on.

ﬁﬁiﬁoms of various terms used in the Bill have been provided in
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Section 2(a) defines an ‘aggrieved woman’ as any Womay,
ual harassment of any sort at her workplace More

empl()y@e

cing sex e
f:;t, if common parlance, the term “victim' 18 used for sych Wom:[)n t'en the,
in the case of any other form of gender-based violence, JUst i,

It is pertinent (0 mention here that the criterion of an Aggrieveq
under the pending bill is the existence of such a relationsh,'p betw:; |

victim and the perpetrator that should qualify to fit into ‘employ, erfmpk? the
yee'

relationship.

The use of the term ‘aggrieved woman' itself makes it aptly clegy
it is very much like any other woman specific legislation and that the COntoyyy
of the bill do not aim at any other type of harassment except he Mmogt
prevalent form of it where undoubtedly the female happens to pe the
aggrieved party. Moreover, such woman may be senior in status g wel]
since, as such, no restriction has been imposed that aggrieved Woman
employee has to be inferior in status as compared to the perpetrator !5

If the intention of the makers would have been to broaden the horizong
of the proposed bill so that it may also cover men facing sexual harassment
or an altogether distinct but rare category, that is, the same sex harassment,
then the appropriate term to define the victim would be the ‘aggrieved
person’ or ‘aggrieved party’ in that situation.

Section 2(b) prescribes for the definition of ‘Appropriate Government
and submits that it can be either the Central Government or the State
Government. Definitions of Chairperson, Committee and District Officer has
been provided in Clauses (c), (d), and (e) of Section 2 respectively.

Section 2(f) defines “employee” as any person who is employed !
any workplace working on temporary, regular, ad-hoc or daily wage basis.
Modes or forms of appointment find mention in the same sentence, Whicl
18, either directly or through some agent includin g a contractor, may be with
or without the knowledge of the principal. The said definition further (2K
Into consideration monetary implications, that is, the person sO emp]qud
would be an employee even if the work done by him remains unpaid, 1S

 Saurabh Kumar My

' . (2008)
151DLT26]. lick v. The Comptroller & Auditor General of Indid (2

1
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i o vo!unta.IY. type of initiative. The terms of emplo

ol 5t or implicit. The definition also includes a dom:sltxil:nt ;nr;y ¥
worker, a

-u'ﬁﬂ‘ s contract worker, probationer, trainee, and apprenti
| , ce or by

o tername cled
Thus, imrespective of the designation, terms of
implications, nature of work and mode of app OiHT:rEIHOtyr:s;t’ Snancia]
employed shall be covered under the definition of employe;_ PEISOi0
The ‘employer” is defined in Section 2(g) of the Bill. A
definition in rclatiqn tf’ any department, organization u.nd: £:E'thc
estab]jshment, enterprise, institution, office, branch or unit of ,the appro ;-ng,
vernment or a Jocal authority, the head of the department of such Pl ate
<ould be considered as the employer for the purposes of this Bill The foca
int here is that the word used here is ‘head’ of the depz;ﬁment -
o'rganization that may include supervisor; manager or any such officer as
may be specified by the Government or local Competent Authority. The
qid officer should not only be responsible for the management of affairs of
the company or organization but should head the organization/ department

in the capacity of chairman, director, or chief executive of that unit.

The definition of employee under the proposed legislation is t00 vast
and in an attempt to be exhaustive, it becomes vague and ambiguous and
as such renders the same ineffective, exposing its weaknesses and grey
areas. To establish the relationship between the employer and employee,
although consideration plays an important role but even in the absence of
consideration, as per this provision, there may exist such relationship of
employer and employee between the harasser and the victim.The existence
of such relationship of employer and employee may be an important factor
but it should not be the sole criterion as there may be situations that sans
few of the requisites mentioned above.
be the nature of the job and/ or terms

Moreover, one party by viﬂu'e'of its status
dominant position so as to

Hence, the real test should
governing their mutual relationship.
or relationship with the other part is in such a g
exercise undui influence overlihaty other party; thereby, indu'e 78 ¥ §uc:rsa
behavior that may fall within the definition of sexual harassment Pro}t)ha:(\)\rflors;
trainees, apprentices and students are few les whoare ;
sufferers. Umpteen numbers Of Cases are

.
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molledorwhollyorsubsmuauy inang
gmwdybyﬂmppmpnawo .
. Government company or a corporation or g ¢
er, the definition also brings any private secta'
| “ nture, undertaking, enterprise, institution, es
init or service provider carrying on commerclal, .1 j
m;ml, industrial or financial activities mc]udmg
le, distribution or service within its ambit.

jon of ‘work place” was provided either in the Conc
V or in the decision of the Apex Court in Visha
Dicﬁonlry meaning, Workplace is a person s p
of work setting in general.'® Place of employnm:t‘ |
the location at which work done in connection with a bus

he place where some process or operation related
17

e

.iﬂ

conductec

byﬂ\e“l‘ribuna]inSaurabhcaseistlmoﬁ
'K and control of the management over such re:
Mwﬁdmoehastobeanextcnmona‘&
¢ 10 come within the ambit of wor '
@'kaandmeconu'olofthe nanag
\INg woman is residing is relevant and
| _' arassme would;psofacto '
5 indict ¢ mt\mmnl
1 of workpl ﬂnmtbp
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- from the workpl ace. In sueh an event, any sexuul

: L mn would th m‘ withm i‘-qm ‘;M n'}-*‘i‘»‘ﬁ l-lil" |

Tribunal was, thus, of the view that it was not nec snn e .

vould be only a place where actually office m‘;;?mmm
on of place of wark or any institution whether u hostel or-m}nca;
employer has control over management would be treated nﬁn1
place by giving wider connotation of the expression. The procise test
o basis of the aforesaid discussion is formulated in the following words:-

The test of a workplace is that the place where sexual
harassment has been alleged is a place in the proximity of working
activity and under immediate control of the employer, relating (o
which affairs have been managed by the Government J

L A

Each incident of sexual harassment in the context of workplace has to
be determined in its facts and circumstances. At the same time, definition
of workplace cannot be generalized to include all residences within the
meaning and ambit of workplace, as it may lead to absurdity. The Tribunal
has itself observed that the notion of workplace would not extend to those

: accommodation, which may be even government pool accommodation but
far away from the workplace. The test laid down to determine a particular
place is workplace or not, as per the Tribunal, are the following:-

L. (a) Proximity from the place of work:
(b) Control of management over such place/residence where working
- Woman is residing; and
) Sucha ‘residence’ has to be an extension or contiguous part of working

esaid parameters laid down by the Tribunal would only pro\fidé?’ X
ines and would not be determinative factors. Itis difﬁcmlt“:‘t@; '
workplace’ in straight jacket and as mentiqnedf' :

umstances of each and every case on¢ Wit fis
ther a particular place where the a :
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' ,. [Var, Xy,
happened can be treated as workplace or not.'®
A dwelling house or any place visited by the emplo
or during and in the course of employment also amounts
per the definition in section 2(1) of the Bill which is very ni
with the latest judgment of the Delhi High Court".

to a' Workplace o
uch in CONSONgn

i

Despite the fact that the ambit of the definition of workplace h
widened enormously so as to enable it to embrace Every possib|
and place; yet there is enough scope that it can be enriched further.

as begn

€ Sector

Moreover, some of the major victims of sexual harassment are Service
beneficiaries (who do not fall within the definition of employees) such 4
students in educational and research institutions, patients in hospitals,
customers in banks etc. The bill though includes these in a peripheral manner
does not focus on such victims. Thus, there is a scope to amend the definition
further, so as to cover these crucial areas that do not find a mention in the
present definition.

e s s — - e

It may be pointed out that section 2(1)(iv) appears quite ambiguous as
it includes the phrase “any place’ which is of wide amplitude and may bring
market, third party’s residence/ work place or corridors of metro, airport,
bus stop or railway station in to its sweep®. This renders it rather impossible
to establish or measure the extent of relationship and confuses the distinction
between the harassment by employer or by any visitor at work place or
any other place visited by the employee in the course of employment. The.
same should be refined further by incorporating relevant words or phrases’
S0 as to restrict the possible numerous interpretations.

Another important aspect of the definition of ‘workplace’ is that
unorganized sector has also been included, [t simply means that all private
unincorporated enterprises including own account enterprises engaged in
any agriculture, industry, trade and/or business sectors are covered S0 a8
to widen the scope of the Bill and extend the security provided by these
provisions to a large number of employees workin g in private sector. All

'8 Supran. 15.
19 Ibid.
20 Section 2 (1) (iv) includes any place visited by the em

lO ee 101 f’ or
during and in the course of, employment. Ployee arising out 0

:
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n illustrated in the Schedule® appended at th

tion 1S
- consIT ction; handloom; fish, poultry and animal husbandry;
- cashew plantation, processing, horticulture and sencm;\;.:’
activities, tree climbing, coir, home based work; vendo: :
-ces (traditional & modern); shops and csmbﬁshmenrt::
E pans; small scale and cottage industries; domesticz
oding unloading sheds, yards, markets and tailoring etc.” Thougt;

o mershave wried to rectify the lacunae from the previous bills on this
W by bringing every possible unorganized sector in to its sweep but |
his CXEITiSe has rendered it complicated and bulky. Hence the definition
 oudbe made more simplified and aptly clear by earmarking those areas

ich may fal within the definition of workplace.
ion of sexual harassment at work place

Section 3 provides for prevention of sexual harassment at work
 The bill has more or less. adopted the definition given in Vishaka
that was initially taken from CEDAW, which is rather an inclusive definition
and does not claim 10 be exhaustive one. It not only covers preferential
and detrimental treatment in employment but also covers implied or overt
threat about the present or future employment status, quid pro quo and

hostile work environment and every kind of humiliating conduct causing

(i)

% Schedule of the Bill.

2 Ibid.

B Sec.3 No woman employee at a work pla
including unwelcome sexually determin
sexually coloured remarks, showing porno
-'f'W'Fs'OT any other unwelgome conduct
physical, graphic or electronic or by any 0
0] implied or overt promise of preferential treatmen
(i) implied or overt threat of detrimental treatment in emp

- (iil) implied or overt threat about the present or future emp
or creates an intimidatin

ce shall be subjected to sexual harassment
ed behavior, physical contact, advances,
graphy, sexual demand, request for sexual
of sexual nature whether verbal, textual,
ther actions, which may include, -

t in employment; OF
loyment; OF

Joyment status:

g or offensive O

._r_('“)mnduct which interferes with work
‘hostile work environment; or

humiliating conduct constituting health and safety problems-
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R ot
out the constitution of the Internal Cgpm
shall” makes it mandatory and obligg .
ommittee. The proviso to clause (1) of
the offices or administrative units of the Workplaea
laces or divisional or sub-divisiona Je;

onstituted at all administrative units or offices.

e should comprise of a Chairperson, from ﬁinén
shall be a senior level woman, committed to the 'Cé‘-' cof

C 01

senior level woman employee is not availabl

Section specifies the tenure of the Chai
ommittee that shall not exceed in any ¢ase

n m':m'x_fat_mn as may be specified.

1 provides for allowances or remune
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‘_ GEXUAL HARASSMENT AT WORK PLACE BILL o
ﬁ - | i allbe flled by fresh appointment in accordance with the provisions

M 'on
Jm’swt,‘ ent of district officer
m’m‘:ion 5 prOVides that the appropriate Government may appoint a
, St Magistrate or {\dc?itional District Magistrate or the Collector or
| g;uw Collector as & District Officer for every District.This provision talks
| abb“t appoinunent of a District Oﬁcer, as explained, in every district so as
cary OU the functions of the bill. No fresh appointments are to be made
© rasthe district officer under the bill is concerned. Those who are already
rving the govemment on th-e prescribed posts are to be designated as
gistrict officers: It is not specified whether such officers are to be given
additi(lﬂa] charge or called on deputation and the same may be decided as
perthe directions of the competent authority in this regard.
The complaints committee under Vishaka was the disciplinary body
in cases of sexual harassment and the enquiry as conducted by this committee
would be final. Internal complaints committee has been held to be the

competent enquiry authority by the Apex Court.*

(v) Constitution of local complaints committee

Section 6 deals with the constitution of local complaints committee in
every block in those situations where constitution of the Committee under
sections 4 and 5 is not possible or practicable or where the complaint is
against the employer himself. Section 6(2) of the Bill provides for the
Constitution of such committees that shall have four members including
Chairperson and three members in the manner as detailed hereunder:

One Chairperson, mandatory to be a female, nominated by the
Government dedicated to the cause of women. One member, nominated
by appropriate Government from registered trade unions or workers
associations functioning in that block. Two other members, of whom at least
one should be a female, to be appointed from some NGO'’s or associations
orother interests, committed to the cause of women, as May be specified.

Clause (3) provides for the term of appointment which should not

exceed a period of three years from the date of appointment.

u
Medha Kotwal Lele v. Union of India, Wri

t Petition (Cri.) No. 173-177/ 1999.
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tive‘members of the: Com .
: i I S O
cl;emu?sera N clause 4) while jurisdiction of the copy
pres bed, is deal

se 5. Clause 6 of the section 6 provides i

| prov1-ded 12tcsll?aﬂ be made, in ase; if any of tt}e- members i) ud?n f% |
agg?g:r:n of the committce contravenes Provisions of section 14 oﬁ:
c i

bill.
. . . q complaint ’

S b’lI‘;Chl;‘,;Zg;nszzig:’gfg filing complaint in such cases has been ¢
and the zggn'eved woman can herself rpake a corrtllplllamt or if Tt gy
due to some 1eason, can lodge complaint throug : er legal heir o Sugh
‘other person a8 may be PTC§CYide’- The phrase thSuch other p,ersoﬂ’in
this provision leads t0 absurdity and ambiguity, s the same requires sy,
explanation to enable one to understand the intention of the leg181aturein

this regard”.

(vii) Conciliatior: | '
The bill proposes to empower the committee to take steps to sete

the jssuct through conciliation®. It is 2 welcome move S0.asto avoid
nnecessary litigation specifically in those cases where misunderstandingor
clash of egos or lack of communication and other related but unresolvel
issues are the real causes behind such complaints. Sometimes talking sterl
to the perpetrator or a warning may sort out the cases. At the same titpez |
should be ensured that it would be resorted to only at the requesl of vieit
otherwise that waming may prove fatal or a death blow for that relationship
thereby, adding to the woes.

I those cases, where conciliation as per section 8 is not arrived atﬂf
any term or condition of the conciliation arrived at has not been co- -
with by the respondent, as per the information provided by the aggfl ’
woman, the Committee or the Local Committee shall Pfoceed_t
inquiry into the complaint”’, The said Committee is empowered in®
Such enquiry should be completed within a period of 90 days an
to any reason could not be completed within the specified Period’ _, \
Officer or the employer may take such actions as may be prescﬂ :

. ¥ Section7.
% Section 8.
7 Section 9.
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0 208
( Vlﬂ) Recammendatians af the committ ve 143
On a written request made by the aggrieved woman, ¢t
» U1E Comlttee

whi]e the enql-lify is pending, may recommend for
: the .
eved woman O the 2;r:spondem oHRTatlear - Oiranfer of either the
her a5 MaY be pre§cnped. .On the recommendation of ny other relief to
employer Or tht:h district officer may take such “eCessarythe committee, the
. ¢ a

r Agalp, e phrase ‘such necessary action’ is not s EUOn as deemed

any explanation. It needs to be pondered over yet again pplemented by

(ix) Submission of enquiry report
The Cqmnnttee shall submit a report of its findings, on thi
ofenquiry, (o the employer or the District Officer. It e
(o take any action if the allegation against the re-s = recommend not
where such allegations are found to be true, the Fjo ent is not proved.
following recommendations to the employer e Disgsgt%ie may make
1%

() Action for m?sconduct as provided by the service rules and if s
rules not applicable, in the prescribed manner; ol
(il gon}:pensation to be paid to the aggrieved woman or her legal heirs
y the respondent directly or by deducti ' c :

| ting presc ¢

e g prescribed amount from
The employer or the District Offi
recomnlendgtlons within a period of 90 days. He may alter the
recommendation, in consultation with the Committee and the concerned

parties. The time period is again 90 days, for the executant authority, to act
upon those recommendations.™

cer shall act upon the

(x) Malicious or false complaint

% If the complaint or any evidence pr

agafi?‘l:ft,haction is to be initiated by the emp

orin suche ;Omplamant or the witness, as per the s

o coaﬂﬂef as prescnbe.df“. Provisions fqr p !
mplaint or false evidence have heen incorporated in

oduced by any witness proves to
Joyer or the District Officer,
ervice rules applicable
unishment for false or
section 12

" Db,

9 .

,, Section 10,

J Section 11.
Section 12,




|
|
A

 teter frivolous complaints but at th
: the genuine witnesses or/ and on the ¢
(her enough evidence to prove her case.

«ensation for the victim
7 Section 13 of the Bill prescri _ _
committee while determining the amount of compensation for the
The committee would be required to consider th'e mental trayy Ctipy
‘suffering and emotional distress'suffereq b}{ the victim as well gg
in the career opportunity due to the m.mc‘lent of sexual hargg

Medical expenses, if any, incurred by the victim for physical or psy
treatment need to be considered. The Bill further provides for taking
consideration the income and financial status of the perpetrator and feasjhj.

of such payment either in lump sum Of in installments.

All the factors mentioned above are material and relevant so a5,
determine the extent of loss and enable the Committee to decide a reasonghe
amount as compensation. P
(xii) Maintenance of confidentiality and privacy of the victim

The identity and addresses of the aggrieved woman, respondent and
witnesses, any information relating to conciliation and enquiry proceeding,
recommendations of the Committee or the Local Committee, as the ca
may be, and the action taken by the employer under the provisions¢
proposed Act shall be kept confidential. Only the information regarding|
justice secured to any victim of sexual harassment may be dissem
without disclosing the identity and address of the aggrieved W

- respondent and witnesses™. The provisions of Right to Informatic
remain inapplicable to such proceedings. o

(xiii) Penalty for violation of section 14 o
If the confidential information is disseminated or made pubic
prohibited under section 14, the responsible person shall be liab
penalty. in accordance with the provisions of the service rules 4
the said person or where no such service rules have been m&

- prescribed manner®. g

= $eption13.
- % Section 14.
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peal

The provision for gppeal for the aggrieved by an

ayof he above provisions find place in section 16 B;Order passed under

This 1S in consonance with the provisions of the Ser"i(::etll-lui said bill, 2007
es applicable to

ihe said person Or where no such rules exists, in such am
anner as m '
ay be

pl‘a Scribedﬁ_
(x) Duties o_lf the employer:
The employer is entrusted with certai :

quty of the employer under this Act to prO\.rlirclled zzﬁeuxde;isectiog 17. Itis

atthe workplace. The office order as regards to the COOF ing environment

harassment Complaint committe should be displayed Ztstltutnon of _sexua]

Jace. Workshops and training programs to sensitize the any conspicuous

be coniducted from time o time. He should not onl rmffmbers should

facilities to the Committee or the Local Committee a)s/ g] ;’wde necessary

deal with the complaint and conduct enquiry; but als::, eﬂSur:auiz may be, to
d witnesses before that Committee. He Shoatitliln?na:]i:

of respondent an
available complete information, with regard to the complaint, to the

Committee.
tions 18 to 22 contain miscellaneous p

B —
== e m—

Sec 1S1 1
e rovisions on various other
related issues.

(wi) Preparation of annual report
The Complaint Committee shall prepare an annual report, as

prescribed, and submit it to the employer™.

(xvii) Record of cases
Every year, whatever c4ses on the subj

were delivered under this Act, shall be mentioned in th
the employer”’.

(xviii) Furnishing information 10
In the interest of the public Of
the government may ask the employer

the relevant information about sexual harassment a0l

—

ect were filed or judgments
¢ annual report by

the government
the women emplo

or district office
d quthorizé any

yees atd work place,

 to furnish in writing
officer

: Section 16.
k Section 18.
Section 19.

Scanned by CamSanner



e

146  NATIONAL CAPITALLAW JOURNAL VoL .
to inspect the records in this regard. Such aut.horised officer sh) xu |
report on the completion of inspection within the prescribeg peﬁub"ﬁta
the duty of employer and district officer to make availab]e all rgy It
information, records and other documents 1n their possession Whi ;Vant
be needed to carry out such inspection.™ 0 mgy
(xix) Punishment X

Section 21 of the proposed bill provides. for the penalty Claug
prescribe punishment for the employer or the district officer in ¢y, 0: ang
failure to constitute the committee as per the requirement of section ;helr
or to take action under section 11, 12 or 19. This section also prege,: )
punishment for the contravention and attempt or abetment to ¢q mravbes
the other provisions of the Act or the rules made there under. In gy}, ctme
the employer or the district officer shall be punished with fine whjcp, i
extend to Rupees ten thousand. 4y

(xx) Rules making power

Section 22 of the proposed bill is an enabling provision that gIves ryle
making power to the central government. The central government may by
notifications in the official gazette make ruies to carry out the provisions of
the bill. However the power of the central government is restricted by clayse
2 of section 22 whereby the area of making rules by way of notificationsis
specified. The central government has been empowered to make rules wih
respect Lo the allowances, remuneration to be paid to the chairpersonar
the members of the committee. The central government, further, would be
empowered to make the rules with respect to the making of complaint, the
enquiry thereof, the action to be taken by the employer or the District officer
the relief to be recommended or the manner of action to be taken und!
various provisions of the Act, for filing of appeal and rules with respect 0
the annual report to be prepared by the committee.

Sub section 3 of section 22 of the Act provides that the rules made
by the central government would be tabled for at least 30 days before
the houses of the Parliament when the same is in session ot for tWe or #
consecutive sessions taken together and as such, the rule making P
given to the central government is not absolute but subject 1 the

38 ] - ) rs in 2007 mﬂ
At least 15 such complaints were reported in various newspape —
various educational institutions and universities through out te €5
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hion provides for placing
mment before hoth houses
oExse before such house for
€ritis ironical that while the
posed bill vests the nyle making
the same time, sub section 4 of

the rules made under this Act by the State Gove
of the legislature or where there is only one
the scrutiny or modifications, if any.* Howey
enabling provision under section 22 of the pro
: poWﬂ‘ only in the Central Government, gt
the same section speaks about the rules made by the State Government,
As such there is no provision in the proposed legislation delegating such

power or authority in the State Governments. Thus, the provisions of the
Bill are ambiguous and would raise questions with regard to the constitutional
validity of the rules so made by any such state government.

VIL. Issues To BE ADDRESSED BEFORE ENACTMENT

The bill contains many ambiguities and omissions that need rectifications
and improvements 10 avoid any controversies that may crop up later after
its enactment such as:
¢ There is widespread sexual harassment indulged in by professionals

such as doctors, lawyers and others which not necessarily be at work

place but at any other place where inter or intra professional
relationship may exist. For instance, a lawyer may be harassed by an
entirely unrelated lawyer in the court premises. It may be the situation

faced by a young doctor or nurse or chartered accountant or a

manager. Provisions addressing such issues are needed to be

incorporated with the idea that at least statutory bodies, f01.' cxamplc?,

Bar Council of India, Medical Council of India or All India Coyncnl

for Technical Education (AICTE) efc. start treating it as.p‘rofesspnal'

misconduct. Since professionals do not fall within the definition of e:ilhe:

employer or employee, they cannot be rerr}oved, SthPe“de 0;

dismissed. Moreover, they are governed by their respecuve COdfhs .

‘Conduct. Hence necessary amendments may be made in their

—

' 1 i : t,Anatiohal
* J.S. Verma, J., in second annual convention of Women Pzivfe‘r: fo;;::cwm' i
Organization of women’s group. Available at www.indianexpr

Online, Aug. 18, 2007.
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respective legislations. Myopic vision in this regard may proye be l

fatal.
e Itis trite to say most women who are subj?Cted to sexual haragg
or molestation have to undergo a harrowing time while being ::nent
examined when jrrelevant questions pertaining to their past sexual b Togg
does not extensively deal with the Pmtezttjo
|

are asked. The present bill
of such victims during interrogation or cross-examination.
far, not been included under it gy,
1t

ns have, SO

e  Educational Institutio
mbers of complaints have been reporeg

where from the maximum nu
in the recent past.
o In case of unorganize

identified to judge emp
who will be the person carrying ou

in such sectors.
e  Armed and Para military forces have n
of this Iaw.

: _Justicc J. S. Verma, who penned the Vishaka judgment, severally
criticized the bill for its vague and loose definitions*'. He said, “it’s been
exactly a decade since the judgment was passed on August 13, 1997, but
the present Bill does not seem 10 have improved upon it any way,” ad:jing
thgt the bill of this nature should stress on prevention rather than pu1,1ishmem
Displeased with the lack of implementation of the mechanisms for sexuai
harassment, Justice Verma said that it was imperative that any new legislation
Sh(c)imd g ir.lc]ude a “monitoring mechanism’ to check on the constitution

;’;lfil;:;ﬂlonln}gr Qf the complaints committees. It is evident that more thé
‘Prelinﬁnjl);ngnglii’sul?l?:ged ;O fhie:commieRREgE rejected by
can not be adopted‘to. d - catslaton asto FUSey that such medr™

eny women justice.*> With the bill in its preser!

form, most '
women will not have the confidence of raising their voice agans

d sectors, appropriate bodies have not bee
loyer — employee relationship or to detenning
t these duties for women employeg

ot been brought under the ambjt

* Soma Sen G
Connect, Aupl:?lt(i)f): [}NHITA ,in second annual convention of Women Powdt
www.indianex al organization of women's group: A\’ailable £
Priyea Narula ;iitr]ess;.:com, Posted Online, Aug. 18,2007. e
- ond annual convention of Women Power Connect Anatlt;?:d
0

organization of women’
Online, Aug. 18, 2007.9'“ § group. Available at www.indianexpress-co™

“ Supran.1, at 106-107.

41
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nue to suffer in silence due to inadequate safety measures :

reover section 12 of the Bill may deter them from ﬁlmgmy

¥ the victim may not be in a position to prove her allegations. Also,
o feel that the Act may be misused and instead of being a tool,it_mg;.
~ome & weapon in the hands of the women 10 victimize their male bosses

Asperan ILO publication, while drafting legislation, to provide explicit

srotection against sexual harassment, following elements should be

qressed —

-

e o7
sexual harassmeni |

Development and adoption of a nationally accepted explicit definition of

[ Delineate clearly the liability of the employer and thé alleged harasser;
‘provide affirmiative duties 10 act towards the prevention of sexual harassment;

sur fair, clear and suitable procedures of due process for both accused
and claimant covering filing and hearing of complaints, investigations,
evidence, burden of proof, protection of confidentiality and privacy;

proiection against victimization; provide for wide range of damages, remedies
and sanctions that both punish and deter harassing conduct; supplement
legislation with guidelines; .

1d] establish an administrative body or mechanism with resources and
ompetence to handle complaints and promote application of the law.*

This is part of the recommendations made by the taskforce on J udicial Impact
nent (JIA) set up in 2007 as per the Supreme Court Order in the Salem

Case. The taskforce was headed by Justice M. Jagannadha Rao, retire a.,

Court Judge and former Chairperson. Law Commission. The report, -

istry is to be presented to Supreme Court in July 2008. l{ldi!;:*- villos

y after USA to implement this concept.

enon, Member, Judicial hnpactAsammgnA 1 :L—‘:i_..‘:'i MES OF ARLAA
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Few of these important elements remain unaddresgeq ;. | Xy

Jegislation such as burden of proof, protection aggins el e_prop%d
retaliation, deterrent provisions and supplemental guidelineg  24ton g,

The increase in work load of courts in implementing new legigy
providing financial support to the judiciary is also o beg tz ;""'}an
consideration.* Further before enacting a new law, three thingg }? Nin g
considered i.e. the requirement of additional money, creation of mcs) Ouldh, |
and appointment of additional judges to implement the Jay, e cours |

VIII. CoNcLUsION |

In the absence of a comprehensive legislation, it had been very diff;
for victims of sexual harassment at work place to define her suffen'ncult
Moreover, provisions of none of the existing statutes define and cover Itg;i
its real soul and spirit so as to address the issue in a desired manner.
Notwithstanding the above, the present bill, unlike the previous bills, i neithef
incomplete nor hypocritical. It appzars te touch this social aberration in 4
correct manner and approach. Undoubtedly, it looks al the issue of sexug
harassment as a human rights issue and right of a woman to workinan |
environment free of any kind of harassment, discrimination and violence of |
any kind. The proposed legislation recognizes a social wrong that has for
long been socially ignored and indirectly endorsed by not handling such
sensitive issue properly or considering it to be a trivial matter.

The bill, if passed with the necessary amendments, would be an apt
illustration of a comprehensive legislation which should be welcomed for its
progressive spirit and content. It may also act as a weapon in the hands of
aggrieved women if implemented with all precautionary measures. Itisa
sort of social welfare legislation which should be enacted not only for the
sake of women but for the progress of the society as a wljole. Moreover,
it would also help the Government in fulfilling its international commitments
under CEDAW.

No society can claim to be developed and civilized which breeds t
collective culture of silence and tolerance to such discriminatory conduct. \

fhe

© Adii Choudhary, Protection of Women from Domestic Violence Act, 2005 |
Balancing Gender Equations; XXVII DeLti Law Review 2005, p-115

E
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y with true spirit and force, it can be said without any
it will be able to attain its objectives and will have positive
jer impacts for the positive growth of the country, socieiy and
ind as whole. Such a law will at least be a starting point for a
1 battle against sexual harassment.

The bill outlawing the sexual harassment in the work place has been
o rounds in various interaciions for years, buoyed by the 1997
1 case but it has failed to catch Parliament’s eye yet again this past
has been no further indication by the Parliament as yet whether
be tabled in the current session of the Parliament. The country

- year 1o
the bill would
must wake up from the deep slumber and enact legislation in this area with

~ gstrong and effective impiementation mechanism so that avalanche of crime
Wwomen could be curbed. Moreover, adaptability is truly a condition
mg qua non of the continued existence of a legal system.** When the

 behaviour of people has moved away from the law, with a sufficient degree

of permanence, t-ensions arise with varying results. In such cases, the law

itself may be stretched to take account of the development... [TJn these ways,
evolution gives direction 1o future developments because the p uf-po;{e
of law is to secure justice and not merely to grapple with semantics.
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JUDICIAL REFLECTIONS ON Expp,.
STATUTORY POWERS BY THE GOVEI% O
KD Singh’ &

The Indian Constitution embodies generally the Parli,

- Cabinet system of Government of the British model both for th
the States. Under this system the President is the constitution
head of the Union and he exercises his powers and functions conferred

him by or under the Constitution on the aid and advice of hjs Councj] or;
Ministers. Similarly, under the Cabinet system of Government as embodieq
in the Constitution the Governor is the constitutional or formal head of the
State and he exercises all his powers and functions conferred on him by or
under the Constitution on the aid and advice of his Council of Ministers.
save in spheres where the Governor is required by or under the Constitution
to exercise his functions in his discretion.

lament,
€ Uniop ang
al or fOITnaI

At this state it is apposite to refer Articles 74 and 163 of the
Constitution. Atrticle 74, inter alia, states that there shall be a Council of
Ministers with the Prime Minister at the head to aid and advise the President
who shall, in the exercise of his functions, act in accordance with such advice.
Article 163, inter alia, states that there shall be a Council of Ministers with
the Chief Minister at the head to aid and advise the Governor in the exercise
of his functions, except insofar as he is by or under the Constitution
required to exercise his functions or any of them in his discretion.

Thus, it is manifest that the Constitution confers some discretionary

. powers upon the Governor (in contradistinction to the position of Pﬂemdeﬂt
and Cabinet System) where he can act in his discretion without the aid and

advise of the Council of Ministers. A quick glance at the Constitution and

various judgments will bring out the following functions where the Govemor
can act on his own discretion :

(i) If any question arises whether any matter is or is not a matter

respects which the Governor is by or under the Consti tution required
_toact in his discretion, the decision of the Governor in hjs discretion
shall be final [Article 163(2)].
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sibilities of the Governor under Articles 371A(1)(b),
1A(2)(b) and 371A)(D).

e Sixth Schedule in relation to determination of amount |
; payable by licensees or lessees prospecting for, or I
‘minerals, to the District Council.

der Article 239(2) which states that where a Governor is appointed
Aministrator of an adjoining Union Territory he shall exercise his
wons as such administrator independently of his Council of

o (¥ N

" Article 356 states that the Governor can send a report to the president
" (hatasituation has arisen in which the government of the State cannot

be carried on in accordance with the provisions of the Constitution.
In making a report under Article 356 the Goveror will be justified in
exercising his discretion even against the aid and advice of Council of
Miinisters.
(v) Under Article 200 also the Governor may act irrespective of any advice
from the Council of Ministers in reserving for consideration any Bill |
~ which in his opinion if it became law, would so derogate from the
powers of the High Court as to endanger the position which the High |
~ Court is designed to fill under the Constitution.

Besides the above, the President or Governor would be justified in
ng without aid and advice of Council of Ministers where the Constitution
cifically provides that the President/Governor would act only according
ie opinion of the constitutional functionaries. In this connection, a
e can be made to Article 103 which specifically provides that the
acts only according to the opinion of the Election Commission.
R hen any question arises as to whether a member of either House
it has become subject to any of the disqualifications mentioned
of Article 102. Similar provisions are made in case of -
n of members of House of the legislature of a State L‘mder
specifically provides that the Governor shall. obtain the
tion Commission before giving any decision Of any
rember of a House of the chi51atﬁf?9f?‘;{%;tt¢
C of the disqualifications mention@'(_ij}‘. Clause (1)
shall act according to such opinion.

» ™
-
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One more instance of such powers can pe
which provides that if any question arises as to the age of , lele 3y
Court, the same shall be decided by the Presiden afteroc 4Judge oin(zg

the Chief Justice of India and the decision of the Presiden; g}?:llllltation Wi
be

Thus it is plain that under our cabinet system the P fing]
the Governor are the constitutional or formal heads, The Presil(]jt B We|
as the Governor exercise their powers and functions conferreq o?t ;ls We|
or under the Constitution on the aid and advice of his Councj] of Mj by
save in spheres where the President/Governor is required by or qu‘eSrters,
Constitution to exercise his functions in his discretion and further SUbjECtﬂ:e
specific functions assigned to the President/Governor which are exercisam:
by them after consultation with the named constitutional functionarieg as

stated above.

X
traced jp, 4 .. Xy

Over and above. the position so explained and exceptions elaborated
the Supreme Court in Samsher Singh v. State of Punjab', further declared
few well-known exceptional situations illustratively where the President c:
Governor can act without the advice of Council of Ministers as under:

(@) the choice of Prime Minister (Chief Minister), restricted though this

choice is by the paramount consideration that he should command a

majority in the House;

(b) the dismissal of a Government which has lost its majority in the House,
but refuses to quit office;

(¢) the dissolution of the House where an appeal to the country I
necessitous, although in this area the head of State should avoid getting
mvolved in politics and must be advised by his Prime Minister (Chief
Minister) who will eventually take the responsibility for the step.

It may, however, be stated that the aforementioned exceptional
situations were highlighted by Justice V.R. Krishna Iyer in his separate but
concurring opinion. The main judgment was delivered by Chief Justice AN.
Ray for himself and four other judges. The separate but concurring judgmef}[
was delivered by Justice V.R. Krishna Iyer for himself and Justice Bhagwatl
It appears that the third situation en visaged by justice Iyer did not find any
explicit or implicit concurrence with the main judgment and hence cannot
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1 gs binding: Even otherwise conferment of such wide power of
pe 64 et 10 the President/Governor in a Parliamentary democracy to
gf"{”t ;scwﬁ on, on their subjective satisfaction may subvert the constitutional
et e asit is fraught with dangerous proportions.
schel

 present paper focuses on yet another penubral area of exercise
fatutory powers by Governor under our constitutional scheme. The

oning Will apply, mutatis mutandis, to the exercise of statutory powers

'b ythe President.

A brief survey of case law on the subject will be appropriate.

\n Hardwari Lal v. GD Tapase’, a Full Bench of the Punjab and

ana High Court was [0 consider whether the Governor in his capacity T. |
as the Chancellor of Maharshi Dayanand University was to act under
Maharshi Dayanand University Act, 1975 (Haryana Act No.25 of 1975) |
in his official capacity as Chancellor or with aid and advice of the Council
of Ministers. The Full Bench, after elaborate consideration of the provisions
of tne Act and the statutes, came to observe that the Act and the statutes
intended that the State Government would not interfere in the affairs of the
University’. The State Government is an authority quite distinct from the
authority of the Chancellor. The State Government cannot advise the
Chancellor to act in a particular manner. The University, as a statutory body,
autonomous in character, has been given certain powers exercisable by the i
Chancellor in his absolute discretion without any interference from any
quarter. In the appointment of the Vice-Chancellor or the Pro-Vice-
Chancellor, the Chancellor is not required to consult the Council of Ministers.
Though by virtue of his office as Governor, he becomes the Chancellor :
o the University, but while discharging the functions of his office, he |
does not perform any duty or exercise any power of the office of the 1
Governor individually. However, while discharging the functions as a |
Chancellor, he does every act in his discretion as Chancellor and he does
g(f)tt;“foﬂ the aid and advice of his Council of Minist_ers. The perforn:iaﬂce
Ofthe unctlgns and duties under the Constitution with the gld and advice

¢ Council of Ministers is distinct and different from his discharge of the

POWers and duties of his office as Chancellor of the University. Under the
\

2
; ?“9821’&}1 439.
‘ »Para 121 at 476,

N
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Act and the statute, the Chancellor has independe existen Xy
his powers without any interference from any quarter. Ther(:f
as a Chancellor held by the Governor is a statutory office quit: gci :
the office of the Governor. Same view was taken by the Anthtmct fro
High Court in Kiran Babu v. Govt. of AP*. In Ram Naging Si;a }}:radesh ‘
Sohni® the question was as to the appointment of a Lokayukta undégr SV' Sy
3 of the Bihar Lokayukta Act, 1974 to be made by the Gover ?’ch",“ |
capacity as Governor of the State, with the aid and a orin his

L ‘ dViCe Of the COuﬂCﬂ 1
of Ministers. The language of Section 3(1) of the said Act Provides thy
a

“the Governor shall by warrant under his hand and seal appoint apersgy
to be known as the Lokayukta of Bihar”. Considering the language in thy |
provision and the scheme of the Act for removal of the Lokayukta, the
Division Bench came to hold that the Governor, with the aid and advice of
the Council of Ministers, discharges the function in the appointment of the
Lokayukta under Section 3 of that Act. In the light of the language therein

there is little difficulty in upholding the correctness of the decision butit
renders little assistance to the present controversy.

eXErciSes
e o, /
|

The Supreme Court approved the ratio of Hardwari Lal’s case in
Bhurt Nath v. State of J&K°. In this case the question which fell for
consideration before the Supreme Court was whether the Governor
exercises the powers under the Jammu and Kashmir Shri Mata Vaishno
Devi Shrine Act, 1988 as executive head of the State or in his official
capacity as the Governor of the State of Jammu and Kashmir. The
administration, management and governance of the Shrine and the Shriné
Fund are vested in the Board consisting of the Chairman and members
nominated by the Governor. The Governor is the ex-officio chairman.

R o omdfteranaly zing the Act held that in terms of the
statute he is required to exercise his ex-officio power as Governo’ to
oversee personally the administration, management and governance of the
shrine. It was observed that the decision taken by him would be his 0¥

on his personai satisfaction and not on the aid and adyice of the Council o
Ministers. ,

4 ATD 1084 AP 275
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differe? ﬁ;ﬂ, his Counci

| wﬂ,woﬁ] g
: P .excrcise

] of Ministers headed by the Chief Minister’.

ﬁe sourt further held :
wtional mechanism, i.e., cabinet system of Government

st1

is de(\;’l?:ed for convenient transacti.on -of business of the executive
wer of the State. Though constitutionally the executive power
of the State vests in the Governor, h'e does not, unless the
Constitution expressly conferred on him, personally take the
decision. The decisions are taken according to business rules at
different evels and ultimately the decision rests with the authority
speciﬁed in the business rules and is expressed to be taken in
he name of the Governor. In substance and in reality, decisions
are taken DY the Council of Ministers headed by the Chief
Minister or Secretary as per business rules. But

Minister OF the
they are all expressed to be taken by the Council of Ministers in
the name of the Governor and authenticated by an authorized

officer. The Governor being the constitutional head of the State,
unless he is required to perform the function under the
Constitution in his individual discretion, the performance of the
executive power, which 1s coextensive with the legislative power,
is with the aid and advice of the Council of Ministers headed by

the Chief Minister.

3 * * %

e

stion is : When the Governor discharges

As posed earlier, the que
ce of the

the functions under the Act, is it with the aid and advi
Council of Ministers or in his official capacity as the Governor?
The legislature is aware of the above constitutional mechanism
of governance. Equally, the legislature of Jammu and Kashmir,
while making the Act would be presumed to be aware that similar
provisions in the Endowment Acts exist in other States in India.
St‘:ﬁction 86 read with Section 95 of the Andhra Pradesh Charitable
Hindu Religious Institutions and Endowments Act, 1966 gives

e

:
ld, para 24 a1 765,

—— St
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of powers and functions under the Act is distinct and
ised formally in his name for which responsibility
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under the Act to the Governor in his official capacity and th

NATIONAL CAPITALLAW JOURNATL
VoL x,

power to “the State Government” to dissolve the g 2
Trustees of Tirumala Tirupati Devasthanams and the Bo
Trustees of other institutions and reconstitution thereof. Si;(:ﬁd of
in Bihar Hindu Religious Trusts Act, 1950, Sections 7 and g arly,
power to the State Government for appointment of the mem%te
of the Board and Section 80 empowers the State GOVCrnme;st
to dissolve the Board. The Bombay Public Trusts Act, 1950
confers similar powers on the State Government under Sections
56-D, 56-G, 56-H and 56-R. The Orissa Hindu Religjous
Endowments Act, 1959 contains similar provisions conferring
power on the State Government, vide Section 4 thereof, for
constitution of the Board. The U.P. Shri Kashi Vishwanath
Act, 1983 1s yet another Act where the entire

responsibility 18 saddled on the Governor.

aI‘d Of

# % % % *

It would be clear that the legislature entrusted the powers under

the Act to the Governor in his official capacity. It expressly states
that he would preside over the meetings of the Board. If heis 2
non-Hindu, his nominees, an eminent qualified Hindu will be his
substitute to preside over the functions. As seen, no distinction
between the Governor and executive Government is made by
the legislature in the relevant provisions in the Act. Under Sections
9, 11 and 12 of the Act, though the Governor acts as repository
of the sovereign power of the State, the phraseology employe
therein does not indicate that power is given to the Council of
Ministers and the Governor is to act on its advice as executive
head of the State. It is an admitted position that prior (© the Act
Dharmarth Trust was in management and administration of the
Shrine and the properties attached thereto.

Thus, the Supreme Court, held that the legislature entrusted the p‘{‘”f’rS
us the decwl_‘(’;

i< his own decision on his personal satisfaction and not on the aid and &

of the Council of Ministers.

A five iudees Bench of the Supreme Court in MP Speciﬂl
Scanned by CamScanner
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7 of the Code of
3(1)(d) read with
and also for the

~ The Governor granted the sanction on his own discrei

ad tendered by the Council of Ministers. Accused ministers filed writ
{fﬁﬁ'ﬁfoﬂcr under Article 226/227 of the Constitution before the MP High
Court. Asingle judge of the MP High Court held that the Governor could
not act contrary to the “aid and advice” of the Council of Ministers and
thus allowed the writ petitions. An intra-court Letters Patent Appeal filed
by the prosecution before the Division Bench of the HC was also dismissed

upholding the reasoning and judgment of the Single Judge. Hence the appeal
before the Supreme Court. ,

On contrary to

The SC in this case posed the right question to decide the case as
follows :

The question for consideration 1s whether a Governor can act in
his discretion and against the aid and advice of the Council of
Ministers in a matter of grant of sanction for prosecution of
Ministers for offences under the Prevention of Corruption Act
and/or under the Indian Penal Code. |

However, while deciding the issue, the Supreme Court completely
misdirected itself and sidestepped rather ignored the issue and pmceedgd
0 decide the same on the ground of bias implicit in the process. It is
submitted the issue which squarely to be decided was eXErcise of statutory

- powers by the Governor under Section 197 of CrPC, 1973. T he SC hac;.

10 e the issue whether the Governor can act on his QWﬂ dlscrenonu?d ,
d advice of Council of Ministers. The question of b’fa: WoL o

The issue was larger having bearing upon the ex_el?lseto" i

IJL 5 e ARG
~ “ B St - i i :

i
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powers by the Governor. In exercise of such powers PoSsibiliyy opy. Ay
arise, not only when he has to act on the aid and advice of g biag g
Ministers but even otherwise. That is a separate and Subsequen; (i)unci] o

law on that is also no longer res integra. 5SUe gng
Thus after misdirecting itself in law the SC allowing the appeal heyg
eld.

However, on those rare occasions where on facts the big
becomes apparent and/or the decision of the Council of Ministerg

~ is shown to be irrational and based on non-consideratigp of
relevant factors, the Governor would be right, on the facts of that
case, to act in his own discretion and grant sanction’.

These sweeping observations create new exceptions not hitherg
recognized by the SC even in Samsher Singh’s'® and clothes the Govemor
to act on his own discretion ignoring the aid and advice of Council of
Ministers if the bias becomes apparent or the decision of the Council of
Ministers is shown to be irrational and based on non-consideration of
relevant factors. Thus the Governor has been exalted to the position of Super
CM and appellate authority over the decisions of the Council of Ministers
— an absurd situation not envisaged by the Founding Fathers. The decision
18 bad and is not supported by any authority.

In fine, it is clear the area in this branch of law, though not clear, et
veers to the proposition that the statutory powers may be exercised by the
Governor on his own discretion and for this conclusion an analysis of the
Statute in question also plays a vital role in deciding whether powers ar® 0
be exercised by the Governor on his own discretion or otherwise.
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7y OF MEDICAL PROFESSIONALS
¥ \DER THE CRIMINAL LAW :
RECENT JUDICIAL TRENDS

Sushila”

 minal law has invariably placed the medical professionals on a 5
The C?f rent from ordinary mortals. The Indian Penal Code enacted ﬂ
destal d}‘(; in the year 1860 sets out a few vocal examples. Section 88 f
as far }?;'a ter on General Exceptions provides exemption for acts not |
4 thzed topcause death, done by consent in good faith for person’s benefit!. }
g:zz on 92 provides for exemption for acts done in good faith for the benefit !
of a person without his consent though the acts cause harm to a person |
and that person has not consented to suffer such harm?. Section 93 saves ;
fom criminality certain communications made in good faith?,

It would be in order to preface this discussion with the law laid down
by the Privy Council in John Oni Akerele v. The King*. A duly qualified f
medical practitioner gave to his patient the injection of Sobita which
consisted of sodium bismuth tartrate as given in the British Pharmacopoea.
However, what was administered was an overdose of Sobita. The patient
died. The doctor was accused of manslaughter, reckless and negligent act.

: |
| Lecturer, Campua Law Centre, Faculty of Law, University of Delhi, Delhi-110007.
The Indian Penal Code, 1860

Section 88. Nothing, which is not intended to cau

ofany harm which it may cause, or be intended by the doer to cause, or be known
by the doer to be likely to cause, to any person for whose benefit it is done in good
faith, and who has given a consent, whether express or implied, to suffer that harm,
Ortotake the risk of thag harm.
::::nd}‘]‘_m Iff‘—ﬂal Code, 1860 Section 92. Nothing is an offence by reason of any
Wi Which it may cause to a person for whose benefit it is done in goiad.falth, even
nsent, if the circumstances are such that it is impossible
“consent, or if that person is incapable of giving consent,
other person in lawful charge of him from whom it is
e Indian p nt in time for the thing to be done with benefit.
: enal Code, 1860
o3, No COmmunication made in good faith is an offence by reason of any
¢ Mo the |,

tie It if it i benefit of that person.
1943PC72. 0 {0 whom it is made, if l.t is made for the be

se death, is an offence by reason

thout that person’s co
a0r that persop, to signif:
0d hag pq guardian or

- POssible ¢, obtain conse
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He was convicted. Their [ordships quaghed the conviction, Op 4 fevie
of judicial opinion and an illuminating discussion on the points whjg, 4
relevant here, what their Lordships have held can be summed UP &S un ey,

@) That a doctor 18 not criminally responsible for a patient’s death Unless
his negligence or incompetence went beyond a mere matter of
compensation between subjects and showed such disregard for ife
and safety of others as to amount to a crime against the State.

(i1) That the degree of negligence required is that it shou]q be gross,
and that neither a jury nor a Court can transform negligence of a
lesser degree into gross negligence merely by giving it that
appellation. ... There is a difference in kind between the negligence
which gives a right to compensation and the negligence whichisa
crime.

@) It is impossible to define culpable or criminal negligence, and itis
not possible to make the distinction between actionable negligence

and criminal negligence intelligible, except by means of illustrations -
drawn from actual judicial opinion.

The most favourable view of the conduct of an accused medical man
has to be taken, for it would be most fatal to the efficiency of the
medical profession if no one could administer medicine without a
halter round his neck. (Emphasis supplied)

Their Lordships refused to accept the view that criminal negligence
was proved merely because a number of persons were made gravely ill
after receiving an injection of Sobita from the appellant coupled with a finding
that a high degree of care was not exercised. Their Lordships also refused
to agree with the thought that merely because too stron g a mixture Was

dispensed once and a number of persons were made gravely ill, a criminl
~degree of negligence was proved.

., Thc question of dfagree has always been considered as relevant t0 2
Kstn;cuon betweien negligence in civil law and negligence in criminal law. 17
urban Hussein Mohamedall; Rangawalla v. State of Maharashtra’
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in Emperor v. Omkar Ramprdta'?a

nce JCTIRILE

mr‘!

I

B

v

sosc criminal liability under Section 304A, Inian
penal Code, it is necessary that the death should have been E:: o el
e direct result of arash and negligent act of the accused,

and that act must be the proximate and efficient cause
wjtl-nout the intervention of another’s negligence. It must be
~ the causa causans; it is not enough that it may have been
~ the causa sine qua non.

r .
- KN. Wanchoo, J., speaking for the Court, observed that the above
_,jdview of the law has been generally followed by High Courts in India
and was the correct view to take of the meaning of Section 304A. The
~same view has been reiterated in Kishan Chand & Anr. v. State of
Haryand®.

In Juggankhan v. State of Madhya Pradesh’, the accused, a
registered Homoeopath, administered 24 drops of stramonium and a leaf
of Dhatura to the patient suffering from guinea worm. The accused had not
studied the effect of such substances being administered to a human being.
'ﬂltpoisonous contents of the leaf of Dhatura, were not satisfactorily

| hed by the prosecution. The Supreme Court exonerated the accused
of the charge under Section 302, IPC. However, on a finding t.hat
siamonium and Dhatura leaves are poisonous and in no system of medicine,
EXCept perhaps Ayurvedic system, the Dhatura leaf is given as cure for gunea
the act of the accused who prescribed poisonous material without
g their probable effect was held to be rash and negligentact. It
that the profession of a Homoeopath which the accusedf oy
ss did not permit use of the substance adnﬁnis_;grgg ofatgi ey
ccused had no knowledge of the effect of such subs o

ode, 1860 Section 304A. Whoever ¢
or negligent act OUNLIE

nt acl
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administered and yet he did so. In tt}is background, the ALy
accused being guilty of rash and negligent act was drawy,
principle which emerges is that a doctor V.Vho administers 5 el
to or used in a particular branch of medical profession impliedlme kn%
that he has knowledge of that bfanch .of scien(.:e and if he does ny d‘,’clams
possess that knowledge, he is prima facie acting wjy, Tash,nm fugy
negligence. . €85 gy
Dr. Laxman Balkrishna Joshi v. Dr. Trimbak Bapy Godt
Anr.'®, was a case under the Fatal Accidents Act, 1855 |t does HOtOle ¢
a reference to any other decided case. 'Ine duties which g doctor me 6
his patients came up for consideration. The Court held that 5 personest
holds himself out ready to give medical advice and treatmep imph:’(;o
undertakes that he is possessed of skill and knowledge for that PUrposey
Such a person when consulted by a patient owes him certain duties, yj,
(a) aduty of care in deciding whether to undertake the case, ’
(b) aduty of care in deciding what treatment to be given and

(c) aduty of care in the administration of that treatment

AZaingy hin? Fihe

A breach of any of those duties gives a right of action for negligence
to the patient. The practitioner must bring to his task a reasonable degree
of skill and knowledge and must exercise a reasonable degree of care.
Neither the very highest nor a very low degree of care and competence
judged in the light of the particular circumstances of each case is whatthe
law requires. The doctor no doubt has a discretion in choosing treatmer
which he proposes to give to the patient and such discretion is relatively
ampler in cases of emergency. In this case, the death of patient was caustd
due to shock resulting from reduction of the fracture attempted by 4
without taking the elementary caution of giving anaesthesia 0 1

patient. The doctor was held guilty of negligence and liable for damag'"
civil law.

. dian
In the year 1996, there are three reported decisions available glcnc
Medical Association v. V.P. Shantha & Ors.", is a three-Judge @

i i _ urt
decision. The principal issue which arose for decision by the €0

* (1969) 1 SCR 206,
"' (1995)6SCC 651

|
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ecially in the context of performance of
( mghgence The Court noticed matfi;lédicﬂ a
joy any immunity from being sued in contract or m (1 fe:
n) on the ground of negligence. However, in the'c)bsé;v;zf R
text of determining professional liability as disﬁngﬁiéh:z@frﬁ

e Court dealt with

o

ional liability, the Court has referred to authorities, in particular

ackson & Powell and have so stated the principles, partl '
B iics: plcs, partly quoted from

 In the matter of professional liability professions differ from
occupations for the reason that professions operate in spheres
where success cannot be achieved in every case and very often

success or failure depends upon factors beyond the professional
man’s control.

In devising a rational approach to professional liability which must
~ provide proper protection to the consumer while allowing for the
factors mentioned above, the approach of the Courts is to require
that professional men should possess a certain minimum degree
of competence and that they should exercise reasonable care in
the discharge of their duties. In general, a professional man owes
to his client a duty in tort as well as in contract to exercise
reasonable care in giving advice or performing services. (See:
- Jackson & Powell on Professional Negligence, 3rd Edn., paras
1-04, 1-05, and 1-56)." :
' In Poonam Verma v. Ashwin Patel & Ors.*, a doctor regiStf?fefi &
medical practitioner and entitled to practise in Homoeopathy only, Pmmb‘ﬁ
ic medicine to the patient. The patient died. The doctor Was h:he
.nt and liable to compensate the wife eceased for the
usband on the ground that the doctor who was £
pathy only, was under @ sattory W B oy
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prohibited field and prescribed the allopathic medicine to the patien; Caug;
the death, his conduct amounted to negligence per se actionab]e In civj] 1an
Dr. Laxman Balkirshna Joshi’s case' was followed. Vide para |6 tl\:’ '
test for determining whether there was negligence on the part of g mec’iic:l
practitioner as laid down in Bolam's™ case was cited and approyeq,

In Achutrao Haribhau Khodwa and Ors. v. State of Maharashgy,
and Ors."°, the Court noticed that in the very nature of medical profession,
skills differ from doctor to doctor and more than one alternative course of
treatment are available, all admissible. Negligence cannot be attributed toa
doctor so long as he is performing his duties to the best of his ability and
with due care and caution. Merely because the doctor chooses one course
of action in preference to the other one available, he would not be liable if
the course of action chosen by him was acceptable to the medical profession.
It was a case where a mop was left inside the lady patient’s abdomen during
an operation. Peritonitis developed which led to a second surgery being
performed on her, but she could not survive. Li ability for negligence was
fastened on the surgeon because no valid explanation was forthcoming for
the mop having been left inside the abdomen of the lady. The doctrine of
res ipsa loquitur was held applicable ‘in a case like this’.

M/s. Spring Meadows Hospital & Anr: v. Harjot Ahluwalia through
K.S. Ahluwalia & Anr.", is again a case of liability for negligence by a
medical professional in civil law. It was held that an error of judgment is
not necessarily negligence. The Court referred to the decision in Whitehouse
v. Jorden'®, and cited with approval the following statement of law contained

1n the opinion of Lord Fraser determining when an error of judgment can
be termed as negligence:

The true position is that an error of judgment may, or may not,
be negligent, it depends on the nature of the error. If it is one
that would not have been made by a reasonably competent
professional man professing to have the standard and type of skill

14 Supran.10.

15 [1957] 1 WLR 582.
16 (1996)2 SCC 634.
7 (1998)4SCC39.
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ors, Medicine and the law™ highlighting the link
jame and justice with reference to medical I;i‘Ofe;’s Ly
e same are quoted below : g iy
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5

oc al efficacy of blame and related sanctions in particular cases
iberate wrong-doings may be a matter of dispute, but their
necessity in principle from a moral point of view, has been accepted.
D "stas.tcful as punishment may be, the social and possibly moral, need
| - [tg,punish people for wrong-doing, occasionally in a severe fashion,
 cannot be escaped. A society in which blame is over-emphasized may
~ become paralysed. This is not only because such a society will
B inevitably be backward-looking, but also because fear of blame inhibits
the uncluttered exercise of judgment in relations between persons. i
we are constantly concerned about whether our actions will be the
subject of complaint, and that such complaint is likely to lead to legal
I i action or disciplinary proceedings, a relationship of suspicious formality
- between persons is inevitable.”
(i) Culpability may attach to the consequence of an error in circumstances
~ where sub-standard antecedent conduct has been deliberate, and has
~ contributed to the generation of the error or Lo its outcome. In case
- of errors, the only failure is a failure defined in terms of the normative
~ standard of what should have been done. There is tendency to confuse
. the reasonable person with the error-free person. While nobody can
id errors on the basis of simply choosing not to make them, people

~—
OQS?E not to commit violations. A violation is culpable.”
fessional

he Court faced with deciding the cases of pro
there are two sets of interests which are at stake: the

, eI S
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interests of the plaintiff and the interests of the defeng

balance of these two sets of interests should ensype e ?nt. A,
restricted to those cases where.tf-xere is a real failyge too:; i,
reasonably competent practitioner would haye beheahaveasa
inappropriate raising of the standard of care threatens g; Ved. 5,

consequence of encouraging litigation for oss is to pergys, tilance‘ A

that all loss encountered in a medical context is the regy]t of th;{’l}blic
of somebody in the system to provide the level of care (o Whi;l]lure
gy : : : the
patient is entitled. The effect of this on the doctor-patient relationgy
is distorting and will not be to the benefit of the patient in the long ny
It is also unjustified to impose on those engaged in medical UEatmeﬁ
an undue degree of additional stress and anxiety in the conduct of thej
profession. Equally, it would be wrong to impose such stress apq
anxiety on any other person performing a demanding function
society. While expectations from the professionals must be realistic and
the expected standards attainable, this implies recognition of the nature
of ordinary human error and human limitations in the performance of

complex tasks.”

Conviction for any substantial criminal offence requires that the accused
person should have acted with a morally blameworthy state of mind
Recklessness and deliberate wrong doing, are morally blameWOﬁhy,
but any conduct falling short of that should not be the subject of Cmnal
liability. Common-law systems have traditionally only made negligence
the subject of criminal sanction when the level of negligence has been
high, a standard traditionally described as gross negligence. In fact,

negligence at that level is likely to be indistinguishable ffo™
recklessness.?*

Blame is a powerful weapon. Its inappropriate use d
and constructive relations between people. Distinguishing betwee;l ’
(a) accidents which are life’s misfortune for which nobody is n‘{oﬁ}] )
responsible, (b) wrongs amounting to culpable conduct and conSFltUﬂn%
grounds for compensation, and (c) those (i.e., wrongs) Ca”mg,fo
punishment on account of being gross or of a very high degree red

istorts toleralt

23 Id. at 246-247.
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. ! | asphyxia resulting
ge of respiratory passage by aspirated blood consequent upon

y inside margin of nasal septum. The surgeon was prosecuted under
304A of the IPC. On approaching the High Court, it refused to
ash the criminal proceedings. The doctor approached the Supreme Court

itting that even if the entire case of the prosecution was accepted, there
case for convicting him. Allowing the appeal, the Supreme Court

For fixing criminal liability on a doctor or surgeon, the
~ standard of negligence required to be proved should be so
~ high as can be described as “gross negligence” or
-~ “recklessness”. It is not merely lack of necessary care,
att“e‘t_l‘tion and skill. The decision of the House of Lords in

the said legal position and contains following observations :

~ Thus a doctor cannot be held criminally
- responsible for patient’s death unless his

negligence or incompetence showed such
ard for life and safety of his patient as to
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il treatment given by them 1o their ne
.+ e hazards of medical men in medical profesgio v

Jiability, may not unreasonably extend to criming jj

civi

mw risk of landing themselves in prison for alleged pr . *

'TOSC

rioence. For every mishap or death duning medical treatment, the ey

- Al

be proceeded against for punishment. Criminal Prosecuion;
* of doctors without adequate medical opinion pointing to their guilt weyyg
- be doing great disservice to the community at large because if the couif
were 10 i.npomaiminal liability on hospitals and doctors fo"CVCl'yﬂ\ingh ‘

goes wrong, the doctors would be more worried about their own safety

‘ than giving all best treatment 10 their patents. This would lead 10 shakng
rF the mutual confidence between the doctor and patient. Every mishap or
misfortune in the hospital or clinic of a doctor 1s not a gross act Ofmglim

to try him for an offence of culpable negligence. No doubt in Suresh Guplal
case, the patient was a young man W ith no history of any heart ailment
The operation (o be performed for nasal deformuty was not so complicaied
or serious. He was not accompanied even by his own wife duning the 3
operation. From the medical opimons produced by the prosecution, he
cause of death is stated to be not introducing a cuffed endo-tracheal tube
of proper size as to prevent aspiration ol blood from the wound in he
~ respiratory passage. This act attnbuted 1o the doctor, even if awad'
be true, can be described as negligent act as there was lack of due .
ind precaution. For this act of negligence he may be liﬂbki"‘ o

T

IR Or want of due attention and skill cannot be Gescit™
- _M"S’igcmxuswmkc him criminally A
minal liability of a doctor causing death of his pati
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and attenti advertence might crete
acriminal one. The courts have, therefore, always i
leoed criminal offence against doctor causing death of hj
tment, that the act complained against the doctor mﬁé{'é'j'i'ow neg
or rashness of such a higher degree as to indicate a mental stateWhIch c
ne described as totally apathetic towards the patient. Such gross neghgenee,
aIb’he is punishable. The following concludin g observations of the leamed*
authors in their book on medical negligence?® are apton the subject and a
useful guide to the courts in dealing with the doctors guilty of negligence
leading to death of their patients : |

Criminal punishment carries substantial moral overtones. The
| doctrine of strict liability allows for criminal conviction in the
{ absence of moral blameworthiness only in very limited
| circumstances. Conviction of any substantial criminal offence
requires that the accused person should have acted with a morally
blameworthy state of mind. Recklessness and deliberate wrong
doing, levels four and five are classification of blame, are normally
blameworthy but any conduct falling short of that should not be
| the subject of criminal liability. Common-law systems have
= traditionally only made negligence the subject of crimipa] sanction
| when the level of negligence has been high — a standard
\w traditionally described as gross negligence. Further, it held that
blame is a powerful weapon. When used appropriately and -
according to morally defensible criteria, it has an indispensable
- r1olein human affairs. Its inappropriate use, however, distorts
- Olerant and constructive relations between people. Some of life’s
- misfortunes are accidents for which nobody is morally
- 'Sponsible. Others are wrongs for which responsibility is diffusc G f
‘el others are instances of culpable conduct, and const

-
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ning all the medical papers ccompanying the complg.

0 case of recklessness or gross negligence made out _:w‘_ _
7 ;Q“éaﬁbel him to face the trial for offence undey Section 304 A
of the IPC. As a result the Supreme (?ourt allowed the 4ppeal anq sﬁ
aside the impugned orders of the Maglstratg and of the High Court gng
quaShed the criminal proceedings pending against the doctor

In Jacob Mathews* case, one Jiwan Lal Sharma suffe
cancer was admitted in a private ward of CMC Hospital, Ludhiang o 15.
02-1995. On 22-02-1995 at about 11pm he felt difficulty in breathing,
His brother contacted duty nurse who in turn called some doctor (g attend
to the patient but no doctor turned up for about 20 to 25 minutes, Then,
Dr. Jacob Mathew and Dr. Ellen Joseph arranged an OXygen cylinder ang
connected it to the mouth of the patient but the breathing problem increased
further. The cylinder was found to be empty. No other gas cylinder wag
available in the room. Patient’s brother brought one cylinder from adjoining
room but there was no arrangement to make the gas cylinder functiong].
In-between, 5 to 7 minutes were wasted. By this time another doctor came
and declared the patient dead. On a report by the deceased’s son, a case
was registered under Section 304A IPC. The magistrate framed charges
against the two doctors. Sessions’ Court dismiss
Then the doctors approached Hi

subsequent proceedings.

Ting from

ed the revision petition.
gh Court for quashing FIR and all

It was submitted before the High Court that there was no specific
allegation of any act of omission or commission against the accused persons
i the entire plethora of documents comprising the challan papers ﬁled_by
the police against them, The learned single judge who heard the petition
formed an opinion that he plea raised by the appellant was availabletobe
urged in defence at the frig] and, therefore, a case for quashing the ChafS? 1
was ﬁGf made out. Ap application for recalling the above said order was
e Feeling aggrieved by these two orders:

o ch too was dismissed. |
J;Ee a"’@_‘m filed appeal by special Jeaye before the Supreme Court: -
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The matter came up for hearing before a Bench of two leamed judges

(he Court. Reliance was pIaCf:d by the appellant on two judges Bench
ecision of the Supreme Court in Dr. Suresh Gupta’s case®, The Bench
hearing the appeal doubted the correctness of the view taken in Dr: Suresh

Gupta's case and expressed an opinion that the matter called for
consideration by a Bench of three Judges.

The referring Bench in its order dated 09.09.2004 has assigned two |
reasons for their disagreement with the view taken in Dr: Suresh Gupta’s
case which are as under :

(1) Negligence or recklessness being ‘gross’ is not a requirement of
Section 304A, of IPC and if the view taken in Dr. Suresh Gupta’s
case is to be followed then the word ‘gross’ shall have to be read
into Section 304A IPC for fixing criminal liability on a doctor. Such
an approach cannot be countenanced.

(2) Different standards cannot be applied to doctors and others. In all
cases it has to be seen whether the impugned act was rash or negligent.
| By carrying out a separate treatment for doctors by introducing degree
| of rashness or negligence, violence would be done to the plain and
, unambiguous language of Section 304A. If by adducing evidence it
, is proved that there was no rashness or negligence involved, the trial
l court dealing with the matter shall decide appropriately. But a doctor
| cannot be placed at a different pedestal for finding out whether rashness
f ornegligence was involved.

The order of reference has enabled the Supreme Court to examine in
de}_lth the concept of ‘negligence’, in particular ‘professional negligence’ and
4510 when and how it does give rise to an action under the criminal law.
Am.ordi“gly, the Supreme Court in Jacob Mathew's case’’ after discussing

188Ues summed up the conclusions as under :

() Negligence 15 the breach of a duty caused by omission to do something
Which a reasonable man guided by those considerations which
ordinarily regulate the conduct of human affairs would do, or doing
something which a prudent and reasonable man would not do. -

: S“Pra-n,z';_ :

' s"ﬂran, 26.

: N e
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1 the context of medical profession riecessarily cq
‘a difference. To infer rashness or negligen

i . wmofesslonal, in particular a doctor, additional °°“31deum \
apply. A case of occupational negligence is different frop, On:ﬂs
pmfésmonal negligence. A simple lack of care, an error o fj of

-Df an accident, is not proof of negligence on the part of 4 Medicy
professional. Solong as a doctor follows a practice acceptable 1
the medical profession of that day, he cannot be held liable for
~ negligence merely because a better alternative course or methqg of
' treatment was also available or simply because a more skilled doctor
would not have chosen to follow or resort to that practice or
which the accused followed. When it comes to the failure of taking
precautions what has to be seen is whether those precautions were
taken which the ordinary experience of men has found to be sufficient;
a failure to use special or extraordinary precautions which might have -
- prevented the particular happening cannot be the standard for judging
the alleged negligence. So also, the standard care, while assessing
the practice as adopted, is judged in the light of knowledge available
at the time of the incident, and not at the date of trial. Similarly, when
the charge of negligence arises out of failure to use some particular
equipment, the charge would fail if the equipment was not generally
available at that particular time (that is, the time of the incident) at which
it is suggested it should have been used.

(3) A professional may be held liable for negligence on one of the two
findings : either he wiis not possessed of the requisite skill which he
professed to have possessed, or, he did not exercise, with reasonable
competence in the given case, the skill which he did possess: The
standard to be applied for judging, whether the person charged has
been negligent or not, would be that of an ordinary competent poist
sing ordinary skill in that profession. It is not possible fofM
professional to possess the highest level of expertise or skills " it
ranch which he practises. A highly skilled profeszsiol'lal may
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| ‘ o qualities, but that cannot be ma.de the basis or
] 155655 Offor judging the performance of the professional proceeded
ﬂ]c y ﬂ‘fﬁ dictment of negligence.
gl gon! (ermining medical negligence as laid down in Bolam’s
- et i diod 1 its applicability in India.
@ eholds & 8 : iy L !
i Iudential concept of nggllger}ce differs in civil and cn.mmal
‘) Thelu‘;’rigt may be negligence 10 civil law may not necessarily be
: . criminal 1aw. For negligence to amount to an offence,
; 4 must be shown to exist. For an act to amount

¢ of mens re
the elemen nce, the degree of negligence should be much higher,

.to Cﬂml:s or of a very high degree. Negligence which is neither gross
1.e.r, (gnioa high de a ground for action in civil law
10
put cannot fo
6 The word ‘gross” has not been
selfled that In criminal law neg
must be of such: @ high degree as
or negligent act’ as occurring in
as qualified by the word ‘grossly’.
rofessional for negligence under criminal law

(1) Toprosecute a medical p
it must be shown that the accused did something or failed to do

something which in the given facts and circumstances no medical
professional in his ordinary senses and prudence would have done or
failed to do. The hazard taken by the accused doctor should be of
such a nature that the injury which resulted was most likely imminent.

perates in the domain

er degree may provi
rm the basis for prosecution.

used in Section 304A of IPC, yet 1t is
ligence or recklessness, to be so held,
to be ‘gross’. The expression ‘rash
Section 304A of IPC has to be read

(8) Res ipsa loquitur is only a rule of evidence and o
of civil law specially in cases of torts and helps in determining the onus
of proof in actions relating to negligence. It cannot be pressed in
service for determining per se the liability for negligence within the
dorqain of criminal law. Res ipsa loquitur has, if atall, a Jimited
4pplication in trial on a charge of criminal negligence.

Sumzhgs the Supreme Court agreed with the principles laid down in Dr:
Upla’s case™ and reaffirmed the same. The Supreme Court further

T IWLR 582 ¢ 56,

[
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¢ Guidelines for Prosecuting Medical Profegsio’tals
as

176

laid down th

follows : _ '
As we have noticed hereinabove that the cases of doctorg

(surgeons and physicians) being subjected to criminal prosecutiop
are on an increase. Sometimes such prosecutions are filed by
private complainants and sometimes by police on an FIR being
lodged and cognizance taken. The investigating officer and the
private complainant cannot always be supposed to haye
knowledge of medical science so as to determine whether the
act of the accused medical professional amounts to rash or
negligent act within the domain of criminal law under Section 304A
of IPC. The criminal process once initiated subjects the medical
professional to serious embarrassment and sometimes
harassment. He has to seek bail to escape arrest, which may or
may not be granted to him. At the end he may be exonerated
by acquittal or discharge but the loss which he has suffered in
his reputation cannot be compensated by any standards.*

We may not be understood as holding that doctors can never
be prosecuted for an offence of which rashness or negligence is
an essential ingredient. All that we are doing is to emphasize the
need for care and caution in the interest of society; for, the service
‘which the medical profession renders to human beings is probably
the noblest of all, and hence there is a need for protecting doctors
from frivolous or unjust prosecutions. Many a complainant prefer
recourse to criminal process as a tool for pressurizing the medical
professional for extracting uncalled for or unjust compensation.
Such malicious proceedings have to be guarded against.”

. And lastly, the Court held that Statutory Rules or Executive Instructions
incorporating certain guidelines need to be framed and issued by the
Gov«?rnment of India and/or the State Governments in consultation with the
Medical Council of India. So long as it is not done, the court proposed (0
lay dow'n certain guidelines for the future which should govern the
prosecution of doctors for offences of which criminal rashness or crimin

# Supran.27.
* Supran. 26.
5 Ibid.
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“rashness or negligence on the part of the acc
ting officer should, before proceeding against thed s
nje_‘gligent act or omission, obtain an independent:a‘n
inion preferably from a doctor in Government servic
nch of medical practice who can normally be expec ed
yartial and unbiased opinion applying Bolam s test to the facts
investigation. A doctor accused of rashness or negﬁgmce;fﬁﬁy-w ot
ested in a routine manner (simply because a charge has beenlevé lF 'I
sthim). Unless his arrest is necessary for furthering the lnvesﬂgau@nu
collecting evidence or unless the investigation officer feels satisfied

@FP’E":{ .

thatthe doctor proceeded against would not make himself available to face
the prosecution unless arrested, the arrest may be withheld. %

4

ike to believe. The judgment erects safeguards against indiscrin
ution, but it does not shield them from criminal liability if any of
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PHARMACEUTICAL PATENTS;
INDIA AND BEYOND
Abhinav Bhalla*

“The idea of a better-ordered world is one in which medicq] -

discoveries will be free of patents and there will pe no N

profiteering from life and death.” ..
_ — Mrs. Indira Gandhi at the World Health Assembly in 195

1. INTRODUCTION

|
| Probably the most controversial aspect of India becoming the member
' of the WTO has been the advent of product patents in the field of
' pharmaceuticals. The Indian pharmaceutical industry flourished underthe
: Patent Act, 1970 which provided only for process patents of drugs. The
industry achieved remarkable progress during this period and is nowa
source of low cost generic drugs to the entire world. The rele of private
, investment in the field of research and development of pharmaceutical drugs
cannot be denied. Moreover, it is easy for small firms to reverse engineer
the drugs and enjoy the fruits of someone else’s work and millions spent
on the research and development (R&D) of such drugs. Thus, economically
it is not viable for research firms to develop new drugs without the provision
of adequate patent protection. '

Patent protection to new innovations is based on the concept of qmd |

pro quo. The innovator is given exclusive right to use or exercise and
" commercially exploit an invention for a certain period and in conside
he discloses the information about the invention to the world at large
“becomes a public property once the patent period is.over. Patent p
] y stimulates future innovators but also promotes in en
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ioed exorbitantly. The Indian generic drug manufacturers, on the other
P 4 are offering these drugs at 5% of that price. This difference in price

:;hile maintaining similar quality of the drugs made India the pharmacy of

the developing world.

The scenario in India changed with the Patent (Amendment) Act, 2005
ich was enacted o comply with the provisions of TRIPS Agreement.
TRIPS Agreement aims at establishing minimum standards for Intellectual
property Rights for the WTO member countries. The members have to
provide for product patent protection for all the products including
phannaceuticals within the specified time period. This created a lot of hue
and cry. The general feeling being that this will lead to pharmaceutical
companies charging exorbitant prices for their patented drugs and this in
aum will lead to public health crisis in the developing countries which rely
heavily on the cheap generic copies of the patented drugs produced in India.
Although a lot of policy changes are being brought about due to the pressure
being put by various NGOs on the governments but it is still uncertain if
these are going to be of any major help. This paper provides an outline of
the Indian patent law related to the pharmaceutical drugs along with the
amendments brought about by the TRIPS agreement. It analyses the
implications of the controversial law and what could be its long-term effects
in the developing world. It goes on to analyse the ways available in the
TRIPS agreement itself to go around this problem.

II. History OF THE INDIAN PATENT LaAw

Patent laws were first promulgated in India in 1856,- a year before
her first war of independence in 1857. These laws Were modified from tme

o time, and more stable patent and design 1aws were enacted in 1911. At

that time the patent laws were the same as followed in England and therefore
ries. These laws were

Wer_e‘at par with the laws of most advanced countries. decided that
Tevisited after India got her independence in 1947 and it .was (;301 ot
- the laws required some changes in order to meet the social and €€

lll]eeds of the country, with a large population 0
g casy access to medicines and other adval}cem
¥me time there was the desire to be self-reliantin many

in
and th; . . <cience and technolo8Y
this led to serious efforts towards nurturing SCi® ot, 1970 was enactes

India The patent laws were revised and the Patent A
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which did not allow patenting of substances emanating as e
reactions. Product patents were allowed except in reg
chemicals and food items. However, process patents are g
food items and chemicals.

The Patent and Design Act,1911 provided for product patents of gy,
but were excluded from the 1970 Act. This exclusion was introducedfS
secede India’s dependence on imports for bulk drugs and formulationg a,,g
provide for development of a self-reliant indigenous pharmaceutical industry,

IT1. TuE ErFeEcT OF PATENT AcT, 1970

The Indian Patent Act of 1970' came into force in 1972. At that time,
the national sector was very small, estimated at less than 25% of the domestic
pharmaceutical market. Of the top ten firms by retail sales, only two were
Indian firms and the rest were subsidiaries of multinationals. Much of the
country’s pharmaceutical consumption was met by imports. The Act
specifically excluded patent coverage for pharmaceutical products and only
admitted process patents for a period of 5 or 7 years. In essence, the India
Patents Act gave only very limited protection to research-based
pharmaceutical companies. Imitating firms only had to avoid patented
processes to copy a newly developed drug. It is, however, in MOSL Cas¢s
very easy to modify or circumvent a patented process in order to avoid
infringement. Without product patents, protection of new drugs was Very
limited. Moreover, because of the various restrictions related to process

patents, protection was even further reduced. As a result, the number of
patents granted per year fell by three-quarters® over the following decade,
from 3,923 in 197071 (of which 629 were to Indian applicants, 3,294
foreign applicants) down to 1,019 in 1980-81 (349 Indian, 670 foreign)
Supported by the regulatory environment, such as created by Drug Price
Control Order (DPCO, 1970), by 1991, Indian firms accounted for 70%
of the bulk drugs and 80% of formulations produced in the country- Of the
top ten firms by 1996 pharmaceutical sales, six were now Indian firms rathef
than the subsidiaries of foreign multinationals. Domestic firms produced about

' Available at: http:// www.patentoffice.nic.in N
2 Peoples’ Commission on Patent Laws for India, REPoRT oF THE PropLES’ COMMISS® )
ON PATENT LAws For INDIA, New Delhi: Centre for Study of Global Trade System™ g

Development, 2003.
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00 bulk drugs consumed in the country. Employment in the

cihe S :
20 of the al sector was estimated to have reached almost half a milion

IV. THE TRIPS AGREEMENT

A. How it came into being

The World Trade Organization (WTO) and the TRIPS Agreement were
in the framework of the General A greement on Tariffs and Trade
(GATT) and agreed upon in 1994. The TRIPS Agreement is undoubtedly |
ihe most significant development in intellectual property, together with the %[
eation of the World Intellectual Property Organization (WIPO) at the 1968 |
Siockholm Conference’. TRIPS, which set the minimum standard for [IPR |
tion among the WTO members, became final after many negotiations |
hetween 1986 and 1994. The first proposal that had similarities with the !
final TRIPS Agreement was tabled by the EC in March 1990, and was
entitled “Draft Agreement on Trade-Related Aspects of Intellectual
Property”. The US closely followed with a very similar draft, which also ~‘
carried the same title. Consultations between the two had probably preceded }
the tabling of both documents. Many countries disagreed with the proposals f
infull or in part, filing additional proposals. What the developing countries i
were especially concerned about was the inclusion of pharmaceutical
products in the agreement.

|

|
In June 1990 the Chairman of the negotiations put forward a draft 1
called “Chairman’s draft” or “Composite draft text”, which included and |
combined all of the suggested proposals. Developing countries opposed an
all{:ncompassing agreement on intellectual property, especially as they felt
that the proposal by the Chairman adopted an overall structure that was
very similar to that of the EC and the US proposals. During further
discussions it was clear that the question of protection of pharmaceutical
Products through patents was one of the major issues to be resolved.
HOWGV_CI, with a new draft of TRIPS presented by the Chairman, the
feactions were mainly positive and although pressure still existed for changes,

T T T T TSNV SIS ESERTATS

D STRATEGIES,

3 .
| : CTS AN
Mirza, Zagar WTO/TRIPs, PHARMACEUTICALS AND HEALTH: IMPA 1999: http:/

The Society for International Development, SAGE Publications,
WWW.sagepub.co.uk/journals/Details/issue /sample/a010932.pdf
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ments were made before the final TRIPS Agreeme,,
ech in 1994. Regarding pharmaceutical patengs W
posing the agreement were India and the A

few amend
adopted at Marrak

parties mainly op ;
pharmaccutical industry. Although it was not a party to the Agreemep the

American pharmaceutical industry wa§ a powerful lobbyist, The indus;
felt that it was not receiving the immediate protection it wanted becauseg
the transition rules, which stretched the transition periods for least developeg
countries (LDCs) even further. India was, and still is, concerneq aboy
restrictions on compulsory licensing of patents, found in TRIPS, Article 3
It seems evident that the two could not have found a draft with which they'
were both satisfied*.

It is commonly known that TRIPS was formulated when the
industrialized countries, as a result of pressure from the pharmaceuticg]
software and phonogram industrial lobbies, forced the agenda to have thé
standard of protection for {PRs universalised and recognised as a trade issue.

The Preamble (o the agreement recognises that [PRs are private rights.
But it also recognises the underlying public policy objectives and the special
needs of the developing countries to have flexibility in implementing the
provisions of TRIPS. The protection of the rights of the patentees however
is not the sole concern of TRIPS. TRIPS provide flexibilities for govemnments
to fine-tune the protection granted in order to meet social and economic
goals. Article 7 of TRIPS on Objectives speaks of the mutual advantage
of both producers and users of technological knowledge and stresses the
need for a balance of rights and obligations. TRIPS recognises in Article 7
that the protection and enforcement of IPRs should be “conducive to social
and economic welfare.” Again Article 8 on Principles, empoWers the
member countries to adopt measures to “protect public health and nutrition,
and to promote the public interest in sectors of vital importance ... and
“to prevent the abuse of intellectual property rights by right holders.” Such

measures are however required to be consistent with the provisions @
TRIPS.

b TBIPS, pharmaceuticals and public health: http://www.wto.org/english/tfat?P’
trips_e/pharmpatent_e.htm
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PHARMACEUTICAL PATENTS: INDIA AND BEyONp,

» TRIPS Agreement and the Indian pharmaceuticq] patent
ents

. dla, as a member of the World_ Trade Organization (WTO), ha »
- omply with the provisions set forth in the TRIPS Agreement » has to
ijonSlOﬂs of TRIPS as they relate to pharmaceutical a? . TRy
- B ed as follows’: Among the general obligations Artl;cleengs can be
TRIPS require member governments to apply the pri;qcip]es Zf anq 4 of
- i e. equal treatment of nati ; hational
treatment, 1.€- €4 nationals and non-nationals, and
fayored-nation (MFN) treatment, i.e. equal treatment of ’for e
regardless of their country of origin. With respect to patents Arti(c::llf ;;r;
of TRIPS states that “...patents shall be available for any inven,tion wheth;e
products Or processes, in all fields of technology...,” whic}; clearl ;
encompasses pharmaceutical products. Moreover, “...patents shall bz
available... whether products are imported or locally produced,” which
means that importation counts as working the patent. Article 31 addresses
the use of patented subject matter without the authorization of the rights
holder, e.g., through compulsory licenses. Although it ties such unauthorized
use fo specific conditions, legal interpretations of Article 31 vary and it has
been argued that national governments have some leeway in designing rules
regulating the grant of compulsory licenses. Article 33 sets a uniform
minimum term of patent protection of 20 years counted from the filing date.
Article 34.1 specifies that the burden of proof in case of process patent
infringement rests with the defendant, i.e. the party accused of patent
infringement. Finally, Article 41.1 requires member governments 1o “..ensure
that enforcement procedures... are available under their national laws 50 as |
to permit effective action against any act of infringement of intellectual
property rights...” and Article 62.2 obligates members to “...ensure that the
procedures for grant or registration ...permit the granting or registration of
the right within a reasonable period of time so as to avoid unwarranted

curtailment of the period of protection.”

The provisions of TRIPS became applicable
beginning of 1996. However, Articles 65.2 an
Agreement entitle developing countries to a four-year 'tr,ans
implementing all obligations (except for obligations pertaming
* The WTO website's gateway to TRIPS: http:I/www.wtm:ol'g/e“g]ish/tmwp el

trips_e/trips_e.htm

.
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MEN treatment) and an additional five-year transitional perjoq for
patents in fields of technology that were not protected at the dat
application of the Agreement. Accordingly, India had to amend s PaetcOf
Jaw to allow for the grant of pharmaceutical product patents by 2005, Artic?;
70.3 does not require member countries to extend protection to subject
, matter in existence before the introduction of a new law, i.e. patent protectiop
i would not apply retroactively. Articles 70.8 and 70.9, however, also specify
| that members should “...provide ...a means for which patents for
[pharmaceutical and agricultural chemical products] can be filed” (this
‘means’ is often referred to as a ‘mail-box’). Moreover, for such ‘mail-box’
applications “...exclusive marketing rights shall be granted ...for a period of
_ five years after obtaining market approval in that Member or until a product
i patent is granted or rejected in that Member, whichever period is shorter,
E'{,. provided that ...a patent application has been filed and a patent granted for
il that product in another Member and marketing approval obtained in such
other Member.”” To that extent the exclusi