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PROFESSOR-IN-CHARGE’S PAGE

It gives me immense pleasure to present the fifth issue of National
Capital Law Journal to the Bar, Bench and the academic community in
India and abroad. Our journal though published for the first time in the year
1996 has gained popularity among the academic community, lawyers and
the judges. In fact, many Judges of the High Courts and Supreme Court of
India have personally appreciated the contributions by the scholars from
various parts of the country in our journal.

We are proud and happy that the contributors of this issue include
Justice Arun Madan of the Rajasthan High Court, Shyamlha Pappu, Senior
Advocate, Supreme Court of India and Amarjit Singh Chandhiok, President
of the Delhi High Court Bar Association. Their valuable contributions
would further strengthen the reputation of our journal.

I, personally, as Professor-in-Charge, am very much indebted to all the
contributors for their valuable contributions in our journal. I also thank the
Editorial Committee of the fifth issue of the National Capital Law Journal
for doing difficult task of editing the journal. Inspite of our best efforts,
may be some mistakes might have remained in the journal for which I
hope the readers of this journal will forgive us. We welcome critical
comments and views from our readers to improve the journal in future.

Law Centre 11, Professor Harish Chander
Dhaula Kuan, : Professor-in-Charge
New Delhi 110021. .
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EDITORIAL

The Editorial Committee is immensely pleased to place the fifth volume of
the National Capital Law Journal in the hands of our esteemed readers. The
Committee is encouraged at the overwhelming response of the contributors
and regrets that it has not been possible to include all the papers in the present
issue due to space constraints. The issue is devoted to the analysis of legal
problems of topical interest and covers wide range of areas, namely, custodial
torture, judicial reforms, international trade, constitutional law, procedural
law, environmental law and legal reasoning.

The scholarly contributions of academicians, judges, senior advocates,
research scholars and students have enormously enriched the present issue of
the journal. Prof. Subash C. Raina has conducted indepth empirical study to
highlight the intricate problem of custodial torture in police stations. The paper
of Prof. Raina demonstrates the combination of empirical and doctrinal
approaches in the projection of the causes of custodial torture and areas of
improvement. Justice Arun Madan has focussed on the growing needs of the
society which call for review and updating of laws. Justice Madan’s paper on
“Judicial System and Reforms” examines the status of judiciary as an essential
organ of the State, delays in disposal of cases, role of investigating agencies,
appointment and transfer of judges, role of legal education, public interest
litigation and projects the need for continuous reforms. Justice Madan
emphatically reiterates that the law is imperfect and it would continue to be
imperfect even if it were made by a committee of archangels. This calls for
continuous reforms in the judicial system which should be tailored according
to the growing needs of the mankind. The paper on “Legal Status of
Precautionary Principle in Environmental Jurisprudence” crystallizes the
conceptual shift from assimilative capacity principle to precautionary principle,
basis of precautionary principle and operationalisation of precautionary
principle. The paper projects that Protocol to the Biodiversity Convention
concerning Biosafety adopted on 29 January 2000 gives expression to
precautionary principle inasmuch as it provides that a decision to refuse
import of goods can be taken even in the absence of full scientific certainty
regarding the extent of potential adverse effects. This constitutes the application
of ‘precautionary principle which implies that measures for environmental
protection cannot always wait until it is known with certainty that deleterious
effects will occur. The inclusion of precautionary principle is important in the
light of recent controversies in the context of the World Trade Organisation
(WTO) where scientific uncertainty was not accepted as a good defence to
impose environment-related import restrictions. Anupam Goyal has contributed
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he has brilliantly evaluated the GATT/wrq
upplicali()n of GATT Article XX(g). Rayi
le points out that wnldl.|fc trade ha§ been a flouriship
| argues that Wildlife (Protection) Act of 1977 js
able to deal with India’s obligations under the Convention on Internationg]
d Species of Wild Fauna and Flora.

The notes and comments arc of great signi'ﬁcanfe a“i ‘n?POI'(t_:ance and are
based on serious legal research. The paper e“t‘_ﬂed Comt-atlngt t}‘:”‘g’tlf)ﬂ in
India” by Justice Arun Madan 15 based on his presenta 13“(:3_ 1c National
Seminar organised by the Law Commission qf Ind{a and Criminal 'Jt.lstlce
Society of India on 29 April 2000 at New Delhi. Justice Madan ha§ crmcally
analysed the legislative measures in India to combat corruption and hlgllllghted
inbuilt delays in criminal justice system in India as well as the futility of the
sanction. While commenting on the malady of governance
Harish Chander laments that highest functionaries of our
rance and malady of corruption in our society which
has deep roots in criminalization of politics and nexus between corrupt
bureaucratic functionaries. In his brief contribution, Prof. Harish Chander has
suggested measures to come to grips with the complexities of issues in the
area of governance. Shyamlha Pappu, Senior Advocate, has examined the role
of the Constitution Review Commission and pointed out that among the eight
core areas identified by the Commission for scrutiny, the Supreme Court has
already pronounced on the enlargement of fundamental rights in Part III by
specific incorporation of the freedom of the media, right to compulsory
elementary education, right to privacy and right to information and therefore
any enlargement of fundamental rights would not be necessary at this juncture.

Amarjit Singh Chandhiok, Senior Advocate, has critically analysed the
amendments in the Civil Procedure Code which is a product of well thought-
out efforts and experimentation extending over more than half a century. He
has rightly pointed out that the Code has, on the whole, worked satisfactorily
and has evoked the admiration of many distinguished jurists. The real question
is how far the amendments in Civil Procedure Code have removed delays in
dispensing justice and to clear arrears in the courts. What has been done to the
procedural system by these amendments is against the course of justice,
argues Chandhiok. Pawan Chaudhary ‘Manmauji’, an advocate and prolific
writer, has contributed a paper on “Indian Judiciary Towards 21st Century”
fvhlf:h gives detailed account of judiciary, judicial independence, law and
justice, He argues with his usual persistence that justice will become a
ca.sual.ty.- if p_eople’s will power to change the social system is not ignited.

t(;r)ltjan];lh- Nam’s. commen.t on “Re}igious Practices vis-a-vis Noise Pollution” is

pical, interesting and gives critical analysis of the judgment of the Supreme

e l‘t lnChurch ‘Qf God (Full Gospel) in India v. K.K.R. Majestic. Colony
au are I_l _e.Apex Court has pronounced on the issue
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the problem of noise pollution should be allowed to continue within the
enjoyment of right to freedom of speech and expression and that of religion.
The contribution of Arunima Dhar, LL.B. student, gives detailed account of
environmental audit and discloses the quality and standard of research
undertaken by the students studying at Law Centre-I1. Lastly, Jayna Kothari's
paper on “Reasoning by Analogy™ is interesting, scholarly and academically
stimulating.

The members of the Editorial Committee of the journal have consistently
worked hard to maintain international standard of the journal. The untiring
services rendered by Dr. Kiran Gupta, Dr. Pinky Sharma and Mr. V.K. Ahuja
in editing the journal are commendable and deserve appreciation. The
contributors of the journal also deserve to be congratulated for writing
scholarly papers which have been published in the journal. It is hoped that the

journal will prove useful in legal research, writing and dissemination of legal
awareness.

The printers of the journal, Shivam offset Press, deserve appreciation
and thanks for publishing the journal qualitatively and expeditiously.

Professor Gurdip Singh
Editor
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CUSTODIAL TORTURE IN POLICE STATIONS :
CAUSES AND AREAS OF IMPROVEMENT

Subash C. Raina*

Custodial violence by police in India is an undeniable fact while
difference of opinion can exist on the quantum and frequency of occurrence.
The extent of the use of custodial violence/torture by police is authenticated
by the newspaper reports as well as the rate at which directions are issued
by National Human Rights Commission (NHRC) to States for compensating

the hapless victims of police torture. The magnitude of the police torture is
confirmed by the following statistics too.

During 1995-96 the number of custodial deaths have been 444 (including
136 deaths in police custody and 308 in judicial custody) which doubled its
tally to 888 in 1996-97 (including 188 in police custody and 700 in judicial
custody). In Metropolis of Delhi which is the seat of two important National
level institutions meant for the protection of rights of its citizens (Supreme
Court and NHRC) the magnitude of the police torture exists in alarming
proportion as is evident from the Table below.

Deaths in Custody

Year PC JC Total
1994-95 02 21 23
1995-96 07 33 ‘ 40
1996-97* 05 19 24
Source : AnnuaL RErorT oF NHRC 1995-96, 1996-97.

RPC = In Police Custody

IC = Judicial custody

96-97*

1l

The figures in 97 are only upto March 1997 (Ist three months of the year).

The data reveals that the rate of custodial deaths from 1994-95 to 1995.
96 have almost doubled and in case total figures of 96-97 at an average of 8
per month (24 for three months means average of 8 per month) are added it

*  Professor, Campus Law Centre, Faculty of Law, University of Delhi, Delhi.
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in 99 T*)‘ have increased four imes. Ihc.‘da]loa regarding |, 'S‘Ud‘t"
1996-97 (3 ycnlrls. b‘ police is further corroborated by th.Clu‘sar g anlal
violene® l?rfhli;tsyrcccivcd by vigilance branch of Delhi po)j.,. = e
over the comple

i - dgains
ce officials for various methods they (police) use against the accusé(;
police 0

mostly during investigation.

could mean

i Mi \
Beating Extortion and isuse of

Year

Corruption authority
1995 36 67 zz
1996 40 o
1997 21 62 l
1998 27 55 68

s . —_-_\
Source - VigiLance Branb, P.H.Q., Delhi Police. Data includes complaints both SUbStamiated
and not substantiated.

The above statistics is a tip of an iceberg and does not depict the rey|
magnitude of the problems because statistics of torture and death iy police
custody are mostly suppressed and only a few cases filter through the sieve
for the consumption of the public. In the words of Prof. Upendra Baxi, “by
the very nature of the activity, illegal violence by police is difficult
document scientifically. It is, therefore, only through reports of commissions
of enquiry, judicial decisions, scholarly analysis and official reports, work of
the NGO’s, media and lastly the fearful attitude of the citizens to

wards
police that we learn about the varities of the police torture.”"

Torture seems to be an established practice of the police which they
use against the accused. Much of the existing literature and a host of
researches carried relate more to the extent of this practice and its possible
condemnation because it is barbaric, and against humanity. Little effortsin

India hav.e been made both at micr and macro levels to know the causes of
the practice of torture by police.

In the present
has modestly atte

Sugpgest improyem

micro leve] research a
mpted to focus
ents necessary to

uthor through empirical mcthog
on the causal factors of torture ag
arrest this practice in police station y

4——-'_/
House) at 26.

Pendra Baxi, Crugis 1y INDIAN Legap SysTem ( Delhi, Vikas Publishing
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CUSTODIAL TORTURE IN POLICE STATIONS 3

inducting viable alternative methods. Needless to say that the use of this
type of 1icscurch was found suitable in order to combine reasoning with
observation and conclusions with justification.

‘ (}hc present study has been undertaken with two broad objectives in
mind.

(@) Toknow from the investigating officers themselves about the use
of torture and intimate causes which can be attributed to the use
of this practice; and

(b) To find out as to what interventions at this stage can be made so
that torture in police custody is arrested.

The locale of study is National Capital Territory of Delhi (N.C.T.).
Delhi which is the capital of India got its independent statehood (with
restricted powers) on 2nd of January 1992. One specific feature is that the
Police in N.C.T. of Delhi is not under the control of the State Government
(as in other states as per the constitutional scheme that police is in the state
list) but directly under the control of Union Government (Central
Government, Ministry of Home Affairs, Government of India). Delhi has an
area of 1483 sq. kms. comprising 0f 591.99 sq.kms of urban area and 891 1
sq.kms of rural area. It has a population of 93.70 lakhs (as per the Census
of 1991). The estimated population of Delhi as on 31st of October 1998 1s
120.51 lakhs.?

For the purpose of Policing and Administration, Delhi (N.C.T.) has
been divided into three (03) ranges. Each range for the purpose of policing
is looked after by one Special Commissioner of Police and one Additional
Commissioner of Police. Each such range has three (03) districts, i.e. (3 x 3
= 9) 09 districts exists in all. Each such district is headed by a Deputy
Commissioner of Police and assisted by two Additional Deputy
Commissioners of Police. Each district on an average is divided into four
(04) sub-divisions. One Assistant Commissioner of Police is incharge of
each sub-division (9 x4 =136 sub-division). Each sub-divison has 3-4 (onan
average 03) police stations. Thus in N.C.T. there exist one hundred six
(106) police stations (including 05 police stations at Bus Terminus; 03 at
Railway Stations and 02 at Airports). The total police strength (all ranks) as
on 1998 in N.C.T. is 55938 consisting of 45996 as executive police only.

Delhi as an area of this research has been choosen because it is easy 10
communicate with the respondents in simple Hindustani, a language known

to the author. Further being well acquinted geographically and having easy

2. See, STATISTICAL ABSTRACT, 1977-1996, Directorate of Economics & Statistics, Old
Secretariat, Delhiat 10
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mode of (ransport, it Was possible to carry this research withip, szipulakd
period, with limited budget.

For the purposes ol’thig S)’Stc'mli“’ study by aPP‘Yi‘?B’_ Si'ﬁplc randop,
sampling technique onc POIIC? station from ea.ch SUb'leIS'(?“ 1.€. 36 police
stations (excluding these which are at the A‘lrport and Rat!way Stations,
were included. To avoid bias angi to have fair representation from cach
police station six (06) investigating officers through purposive rangqp,
sampling have been included in the group of respondents_ Thus’ inall 21
investigating officers werc selected, out of Whlch _16 officers were ngy

he period of study due to some official reasons, therefore

available during t ‘ som! | |
the sample size was reduced to 200 investigating officers of Delhi Poljce

Care with regard to age, religion/caste, educational qualifications, residentig]
and marital status and service experience of respondents was taken whijle
including them in the sample so as to reduce the chance of error to the
maximum degree. However, 3.5% (07) female investigating officers do not

form the part of the respondents.

The study is based on following three hypothesis:
(/) The use of torture by police is due to institutional attributes.

(ii) Personality traits tend to motivate police officer to resort to
torturous methods of investigation.

(iii) Societal and administrative factors contribute to the use of torture
in police stations.

For the purposes of this research, the variables use have been
operationalized to give them the meaning and connotation which can be
measured and analysed statistically.

I. METHODOLOGY

For the collection of primary data, a structured, close ended interview
schedule was devised, carrying questions on various.aspects ranging from
individual problems to social and organizational ones. Thus, information was
elicited from the sample selected through preferences on factors in each
group (social, individual, administrative and organizational). Responses received
were portrayed and analysed on sociometric matrix. The sociometric score
received have been added to indicate their status of preference (desirability
for contributing for the cause) in descending order.

The whole such data has been placed in Tables No. I to IV and
represented through bar diagrams. V

Scanned by CamScanner
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CUSTODIAL TORTURE IN POLICE STATIONS 7

Data thus tabulated has been analysed and interpreted. Primary data

has been supported by the secondary sources wherever possible for logical
presentation.

Out of the total 200 respondents 175 (87.5%) have responded in
affirmation while 25 (12.5%) have not responded.

I1. INDIVIDUAL FACTORS

In Table I, respondents who have responded in affirmative have given
preference wise individual presume factors which contribute to the use of
torture during investigation as follows. In first preference 93 (53%) have
attributed it to stress due to over burden, 21 (12%) to faith in the efficacy of
such method, 19 (10.8%) to professional incompetence of investigating
officer, 17(9.7%) to over enthusiasm for showing results, 13(7.4%) attribute

it to monetary gains and 12(6.8%) have attributed the same to power
intoxication of investigating officer.

In second preference 36(20.5%) hold faith in the efficacy of such
method responsible for torture, while equal number 32 (18.2%) attribute it
to over enthusiasm to show results and professional incompetence of
investigating officers respectively, 26 (14.8%) contribute it to stress due to

over burden, 25 (14.2%) to monetary gains, and 24 (13.6%) to power
intoxication.

In third preference majority 36(20.5%) hold faith in the efficacy of such
method responsible for torture, followed by 33 (18.8%) to professional
incompetence, while 30(17.1%) attribute it to over enthusiasm, 28 (16%) to

power intoxication, 27 (15.4%) to monetary gains and 24(1 3.6%) speak that
stress due to overburden is responsible for the same.

The gross sectional view of the Table reveals that among the primary
presume factors stress due to overburden, faith in the efficacy of such
methods, over enthusiasm and professional incompetence of investigating
officers mostly contribute to the persistence of custodial violence in police

stations while the monetary gains and power intoxication are the secondary
factors responsible for the same.

The overall analysis reveals that excessive work load is the primary
cause among the personal factors supported by other individual factors in
proportionate amount. There seems to be enough of truth in the fact that
excessive work load (asking the police to perform different roles than the
one which is its primary and routine duty) results into the fatigue and that in
turns causes many physical and physiological problems. The one which is
prominent is the stress and the police man therefore works under an anxiety
syndrome. Working under this syndrome, therefore, results into the use of
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violence against accused to get the minimum ‘of the results which are
expected of him as an investigating officer wnhm.thc dead line fixed and
little or no alternate means al his hand. Thus, in absence of alternate
methods the investigating officers also develops faith that this method
(brutal) is the only efficient method to reach to the dregs quicker.

[11. SociAL FACTORS

A policeman does not work in vacuum, but in the society of which he is
a part. He therefore performs his duty within the society and obviously
certain societal stimuli are bound to effect on his working. The responses in
Table II preference-wise given indiscrete that majority 40 (22.8%) place
criminalisation of politics in this preference responsible for the use of
torturous methods by police against accused in police custody, while 34
(19.4%) attribute to over expectation of public from police, 27 (15.4%) to
political pressure or interference in the working of police, 25(14.2%) to
increase of violence in the society and 19(10.8%) equally to rampant
corruption in society and negative role of the press and 11(6.2%) to
ambivalent attitude of public.

In second preference too 33 (18.8%) and 30(17%) shows rampant
corruption in society and political pressure in the working of police
responsible respectively while 25(14.2%) equally attribute it to increase of
violence in society and over expectation of public from police. However,
23(13.1%), 20(11.4%) and 19(10.8%) speak that it is the negative role of
the press about police, criminalisation of politics and ambivalent attitude of

public respectively, which contribute to the use of reforessive methods by
police against accused in custody.

In third preference 32(18.2%) respondents equally attribute it to the
political interference in police working and negative role of the press /
. media while 26 (14.8%) hold rampant corruption in society followed by 24
(13.7%) holding criminalisation of politics responsible, 21(12%) attribute it

to increase of violence in society, 20(11.4%) to over expectation of public
from police and 19 (10.8%) to ambivalent attribute of public.

In broader perspective the Table reveals that their (Policeman’s)
normal working is effected by the political interference, which the political
pc'op_le (wielding political power) exert on police to provide protection to the
criminals with whom they are in hand and glove. Thus protection of criminal
by politicians and its reciprocity by criminals (criminalisation of politics), has
a direct bearing on the functioning of police. The investigating officer
therefore is compelled to use all violent methods against even an innocent

accused ?Nhere he has to work as per the whim and wishes of men or
groups wielding political power.
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