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I feel immense pleasure in presenting Volume III of the National
Capital Law Journal to the readers. Before I took over as Professor-
in-charge of Law Centre II three years back, I had a dream to publish
a quality journal from Law Centre II. When I got an opportunity in
1997, I ventured to publish the first volume of National Capital Law
Journal. Since then, this Journal has been blosoming and develop-
ing. The idea was to provide a facility to the law teachers to publish
their scholarly work without any hassles. I am gladened to see the
success of and response to this Journal.

I have always held the view and expressed it on another occa-
sion that the institutions are not made of mud and mortar but the
institutions are as good as the persons who constitute them. And the
persons are as good as the respect and value they have for hard
work, devotion, justice and dignity. The Journal has come to stay as
a permanent annual feature of Law Centre II because of sheer hard
work and devotion of the teachers of Law Centre II who constituted
the editorial committee of the Journal. Mr. V.K. Ahuja has been a
continuous link between all the volumes of the Journal. The present
volume is being published under the able guidance of Professor
Harish Chander who is the editor of this volume. It'is heartening to
note that we have been able to get ISSN for our Journal.

I have a fond hope that this volume shall also be received by the
readers with great warmth and enthusiasm. The observations and the
fair and frank comments from the readers shall be welcome for
further improvements in the Journal. 1 thank all the members of the
editorial committee and other colleagues who extended co-operation
in the production of this volume of the Journal. My thanks are also
due to the printer, M/S Shivam Offset Press, New Delhi for rendering
valuable services in production of this volume.

Law centere 11, Professor S.S. Vats

Dhaula Kuan, Professor-in-Charge
New Delhi 110021.



EDITORIAL

The Editorial Committee has the profound pleasure to present the third
volume of the National Capital Law Journal to our respected and learned
readers. We have already published two volumes of our Journal under the
editorship of Prof. A.K. Koul who is currently the Dean, Faculty of Law,
University of Delhi. With this volume of the Journal we have the privilege
and pleasure to congratulate Prof. A.K. Koul on his assumption of the
Chair of the Dean, Faculty of Law, University of Delhi. We indeed are also
thankful to him for the services rendered to the Journal in making it of
international standards and repute. .

We, in this issue have also tried to maintain the standards set in the
earlier two volumes of the Journal. This has been mainly possible because
of the eager and willing response of our readers and contributors of this
Journal. In this volume we have published articles and comments in a wide
range in the various fields of law and economy. We hope that the readers
would find the contributions in this issue to be of high quality and contents
useful to the lawyers and the academic community at large.

We are grateful for the overwhelming response of the contributors to
our Journal. We, once again solicit the co-operation of our contributors
and readers to contribute articles and comments for publication in our

Journal.

We have tried our best to publish this volume, however, if any mistake
which might have remained because of our fault or the printers' devil, we
hope that the readers will forgive us. We should also be very happy if any
critical suggestions are made for the improvement of this Journal.

We are indeed also sincerely thankful to our Printers M/s Shivam
Offset Press, New Delhi for publishing the Journal in a flawless manner
and in a short span of time.

Harish Chander
V.K. Ahuja
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THE POLITICAL ECONOMY OF AFRICA
PAST AND PRESENT

Harjinder Singh*

1. INTRODUCTION

Africa is passing through a very difficult period of its recent history.
While its long-standing political problems continue to simmer, Africa’s
chronic economic strains are fast coming to a head. Population explosion,
- growing external debt, a serious balance of payments deficit, overal
economic stagnation and a drastic fall in economic growth have marked
the African scene over the past few years. The decline in per capita income
has been accompained by further deterioration of the standard of living of
Affrcans. According to the World Bank, “Africa’s continuing economic
crisis presents an extraordinary challenge to the development commu-
nity.... The difficulties facing Africa are formidable”' and the risks of
failure to reverse current trends are devastating in human terms.

At a time when African countries are striving towards unity, develop-
ment and co-operation in shaping their individual destinies, a proper
understanding of Africa’s past can be a major contribution towards mutual
understanding among the peoples of Africa and also can be a source of
knowledge of a cultural heritage that belongs to all mankind. From the
fifteenth to the sixteenth century or before the European invasion was a
special period in which Africa developed its original culture and assimi-
lated outside influences while retaining its own individuality.

But, unfortunately, some of the studies have projected African image
“as one of nothing but poverty, barbarism, irresponsibility and chaos™.2 It
is, therefore, necessary to investigate and analyse the essential features of
the past economic and historical development of Africa. It is from this
angle that an attempt has been made to elucidate the socio-economic
conditions of African peoples before the European invasion.

II. PEoPLES AND TERRITORIAL DIVISION

While studyinhg the socio-economic conditions of African peoples,
we have to proceed from the regions settled by those people and divide the
whole continent into different parts. At that time the overwhelming
majority of the African population belonged to three great families of
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western Sudan. In the same way emerged the states of Kanem and Bornu.,
A large number of Sudanese tribes who were unable to stand against the
conquerors and at the same time unwilling to submit to their power
migrated to the basin of the Senegal and Gambia rivers, Gulf of Guinea and
eastern Sudan.

The peoples living in the southern part of Africa with the exception of
certain tribes of the Khoi-Saan group and pygmies, were Bantu speaking.
They occupied at least one-third of the African continent. These peoples
spoke of tongue which was either a dialect or an offshoot of the main
language - the Bantu. All the Bantu peoples were also closely related to one
another both by language and culture. At later stage, various groups of
Bantu peoples of course followed different historical roads. But “the
culture and the mode of life of all the Bantu peoples are built upon the same
foundation”.’

The original area of the Bantu peoples from where they spread out to
settle in other parts of Africa seems to have been the interior parts of East
Equatorial Africa. During the ancient times, the Bantu in East Africa came
into contact with the Hamitic peoples while moving towards the northeast.
East Africa, therefore remained for many centuries an area of struggle of
Bantu tribes with Hamitic tribes. Some Bantu tribes sumbitted to Hamitic
influence but others succeeded in resisting the influence of the Hamitic

peoples.

The migration of the Bantu tribes from East Equatorial Africa to South
Africa took place in three waves. The first wave carried them to the area
between the Rowuma and Zambezi rivers. The second wave took them to
the territory between Zambezi and Lipopo rivers. They were able to
establish a great and powerful state of Monomotapa. This state included a
series of tribes under its control and had a strong defence of natural barriers
against attacks from outside. The third wave took them to South Africa. But
these Bantu speaking peoples opened tens of thousands of mineral
workings, whether for gold or copper or other minerals in response to
manufacturing demand far from across the eastern seas.

The south west corner of the African continent belonged to the Khoi-
Khoi and Saan peoples. The Khoi-Khoi were born of the mixture of the
Saan with the Hamitics. The Europeans found them in the South African
areas by the end of the fifteenth century and they had been living for many
hundreds of years before the appearance of Europeans. The Saan peoples
were the most ancient inhabitants of these regions. Saan came to South
Africa from north and the Khoi-Khoi from the northeast. Saan tribes were
the most backward peoples of Africa. At the time of their first encounter



N NATIONAL CAPITAL LAW JOURNAL

with Europeans, they were primitive hunters living in forest by hunting,
Khoi-Khoi were also backward tribes in comparison with the Banty
peoples, but considerable superior to the Saan tribes on cultural side.?

I11. EcCONOMIC SCENARIO

Portuguese sources tell us a good deal about the then flourshing
kingdoms of Africa. It was showing healthy progress at all levels before
the European invasion. In the North and Northeast Africa, Egypt and
Ethiopia were politically, economically and even culturally well ad-
vanced. The Persian traveller Nasir-i-Khusraw, who visited Egypt be-
tween 1046 and 1049 was very much impressed by the general prosperity
and security found there and concluded, “I could neither limit nor estimate
its wealth and nowhere have I seen such prosrerity as I saw here.”

(i) Egypt

Egypt prospered further during the twelfth century. Whereas in 1090,
under the Fatimids, the annual revenue of all Egyptian provinces was
evaluated at about 3 million dinars, a century later under Salah-al-Din (in
1189) the amount of more than 5 million dinars was attained. Such an
increase in revenue made possible the vast building activities and founda-
tion of many wagfs, that traditionally formed the material base for the
growth and prosperity of the Muslim intelligentia.® During the reign of the
Mamluks, Egypt became the leading Arab country, both politically and
economically and “enjoyed, at least during the first half of this period, a
prosperity, stability and continuity of institutions shared by few -other
Muslim lands.”'® Regarding Cairo city, “It was indeed a splendid city, and

its wealthy inhabitants surrounded themselves with every luxury and with
rare and costly work of art™."

(ii) Ethiopia
The image which Europe began to have regarding Ethiopia from the
early Crusades onwards was one of a very powerful and wealthy state.
Dahlak was the only port on the Ethiopian coast of the Red Sea and there
were good relations between the Zaiyad dynasty of Ethiopia and the rulers
of the Dahlak. The Zaiyad princes used to receive from the ruler of Dahlak
gifts consisting of slaves, amber, panther skins of the best quality and other

objects. It was apparent that the attitude of Dahlak was one of deference
to the much richer and stronger kingdom of the Ziyadids.

_The great lords of the western Sudan grew famous outside Africa fof
their stores of gold, their lavish gifts and ceremonial display. Ibn Khaldum
who visited the capital of Mali during the -second half of the fourteenth
century described the economic prosperity of that country. “The capital of
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Mali was extensive place, well watered, cultivated and populated. It had
brisk markets with a stopping place for trading caravans from Maghrib,
Ifrigiya and Egypt.... The theft was regarded as a capital crime which was
punished by death or enslavement. Trade routes across the length and
breadth of Mali were safe.”” As a result, trade flourished and merchants
from other parts of North Africa were attracted to settle there.

(iii) Mali

The kings of Mali were known for their large stocks of gold. When the
most powerful king of Mali passed through Cairo on pilgrimage to Mecca
:n the fourteenth century, his equipage included 500 slaves and he
reported to have taken with hitn 50, 000 ounces of gold, much of which
he distributed as alms and presénts. This in turn ruined the price of the
Egyptian gold based dinar. It disturbed the exchange rate of the gold dinar
to the silver dirhams by as much as six dirhams in a dinar, a depreciation
of about 20 per cent.”

Ibn Batuta who toured the westérn Sudan during the fourteenth
century also said that Gao was one of the finest towns of Negrolands and
it was also one of the biggest and best-provisioned towns with plenty of
rice. milk and fish. For Young Leo AJricanus who also visited western
Sudan in the early sixteenth century, “Mali was kingdom of rich inhabit-

ants, bounteous wares and abundant supply of millet, meat-and cotton”."

The prosperity of Timbktu, as the seventh eentury Al-Sadi, author of
the Tarikh-al-Sudan, said, “was the ruin of Biru (Walata) .... The market
had previously been at Biru. Caravans used to come there from all points
of the horizon. The pick of scholars, pious, and rich men from every tribe
and country (of Maghrib and Egypt) lived there.... Then all those gradually
moved to Timbuktu where they were joined by different Sanhaja groups”."
Awdaghut and Walata, the market towns which proceeded Timbuktu,
“were land-locked towns.... Timbuktu was open to the desert caravans
coming from the north but at the same time had a port of the Niger, a dozen
miles away. The growth of Timbuktu as a commercial centre, from the
second half of the fourteenth century was closely associated with the
development of the Niger waterway as 4 trade artery lining Timbuktu with

Jenne”.'®

The emperors of other parts of the Sudan were even more wealthy and
they had a large stock of gold. A sixteenth century emperor of Kanem-
Bornu was even said to have equipped his cavalry with golden bits and his
hunting dogs with golden chains.”” At that time Nupe was also emerging
a powerful state, strengthened by natural resources and still more by its

commercial location. “Among the goods going to south or through Nupe
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were horses. Nupe's . |
al power and (0 the economic attractiveness of the

contributed to the politic
state.”"

In 1154, Al-Idrisi described
of the Sudan, the most populous,

Ghana as “the greatest country in the land
and having the most extensive trade."
At that time its main source of trade was gold from Bambuk, the district
between the Sengal and the Faleme river. But the large scale exploitation
had reduced the productivity of Bambuk goldfields. The demand for gold
was increasing in the Maghrib. In the twelfth century new goldfields were
opened in Bure on the upper Niger. This further made Ghana a more
powerful and rich state in the western Sudan. According to Ibn Hawaqal,
“the wealth of Awdaghut and the riches of Sijilmasa were all ultimately

dervied from Ghana whose king was t
gold”.?°

he richest in the world because of his

(iv) East Africa

The main reason for migrants leaving their homelands for East Africa
was the attraction of well-watered lands coupled with the prospectsof
wealth and a comfortable life in a good environment. This has been
explained by de Gama who sailed into the Indian Ocean in 1497 and
“stumbed on a civilisation neither seen nor known before by any Euro-
pean. Along the whole sea-board from Quilimane onwards he and his crew
touched at city after city and were repeatedly astonished by their wealth -
and urban comforts, their tall ships from unknown eastern countries and
by their commerce in gold and ivory with equally unknown African
countries which lay behind the coast-long plains™.*" In truth these cities
had flourished for some two hundred years before de Gama saw them.
Even today one may stand among their ruins and remain surprised at the
lavish wealth with which they could raise such places and dwellings.

In East Africa, Kilwa established its importance as the leading com-
mercial town during the twelfth and thirteenth centuries. The town had
Plenty of gold as no ship passed towards Sofala without first coming to this
island. Of the Moors, there were some fair and some blacks; “they aré
finely clad in many rich garments of gold and silk and cotto;l and their

wom i i I '
en also .wuh much gold and silver in chains and bracelets which they
wear on their legs and arms”.2

weaﬁi?p:; Vv(':}:'-:l tll\;ei in the lower reaches of the middle Zambezi “were
s ;:es {Ecan standards. They were lavishly supplied with
i - I'ney used gold, both for their bangles, and to mount

pendants. They wrapped their dead shrouds of woven
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cotton or in bark cloth. Their graves were richly furnished.™* Yao people
living in Nyasaland “were economically self-sufficient, making their own
bark-cloth, weaving, burning herbs for salt and working on iron for the
tools they needed”.*

A. Agriculture and Cattle raising

The two main economic activities of the African peoples were agricul-
ture and cattle-raising. In some parts of the continent, particularly in the
northern Africa, people had been for ages settled peasants. They lived a
“settled existence dependent upon farming or animal husbandry. By the
birth of Christ, the history of agriculture in the Nile valley was already four
or five thousand years old. The annual flood of the river, by depositing a
layer of rich, alluvial soil which remained after the flood receded, endowed
Egypt wtih a fertility that could support a dense population to a degree of
prosperity that fostered civilisation and the development of an advanced
stage”.” Agriculture and the keeping of domestic animals were also being
practised in the middle Nile valley and the highlands of Ethiopia. There
were no ecological obstacle to animal husbandry and grain cultivation.

(i) Sudan

There were both settled and nomadic groups in the central Sudan. But
the majority of them were semi-nomads changing their residence fre-
quently. Depending upon the circumstances, they also practised both
agriculture and cattle-raising. In the western Sudan, Fulah tribes were a
large group of nomadic, cattle breeding tribes. But some other tribes were
agricultural labour. On the whole agriculture in the Sudanic savanna was
one of the better developed in west Africa, because of adequate rainfall.
The people living between the lower Senegal and the lower Gambia shared
the growth of civilisation in the western Sudan to the extent that they
developed animal husbandry, considerable agricultural skills and high
degree of village society.

Argreulture in the long run is more rewarding. It can support much
larger population than can hunting and gathering. This is the reason that
in West Africa, population explosion forced its inhabitants out in search of
new lands. “In west Africa the intensive penetration of the forest region
was probably a by-product of the growth of dense food producing
population in the savanna”.?® In fact the migration taking place from the
beginning of the Christian era was one of the major events in the economic
history of Africa. The dispersal was imporant not only because migrants
took with them the knowledge of agriculture and animal husbandry, but
also because it is quite likely that they spread the knowledge of iron
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working. Iron gave superior weapons.

(i1) South Africa

In southern Africa, due to frequent migration of the Bantu tribes,
agriculture became a secondary occupation, while the cattle breeding, as
the only steady and reliable basis of subsistence, gained exceptional
importance. In Monomotapa, the present-day Zimbabwe, the situation was
somewhat different. After having occupied a vast fertile territory, they
developed agriculture and cattlebreeding. The conditions of economic
activities and economic development were different in the West and
Central Equatorial Africa. There were two distinct areas-an area of dense
tropical forests on the north and open savanna on the south stretching right
to the mouth of the Congo. In the areas of tropical forests, great importance
was given, besides primitive agriculture and hunting, to plant-gathering
economy. The open savanna was suitable for hoe-culture.”” Similarly, in
East Africa the development of agriculture and stock-breeding took place
after the migration of the Bantu tribes.

Cultivation and animal husbandry normally co-exit. But animal ma-
nure was seldom used for fertilisers. The shortage of animal manure
enforced an extensive type of cultivation called shifting cultivation where
land rather than crops rotate. Initially, it was widely practised by the
African farmers because of the poor quality of soils in the areas of Central
and East Africa and in some parts of West Africa. This involved the use of
the ash of the burnt vegetation for fertiliser. But this method requires large
tracts of land and there was no shortage of that. At a later stage in West
Africa the increasing pressure upon land compelled the introduction of
more ‘intensive rotational bush fallow method’ which was also introduced
in some parts of the East Africa and the Sudan.?®

Permanent cultivation was adopted mostly in those areas where
fertility and water supply provided the opportunity for intensive agricul-
ture. These areas were inland delta of the Niger, the flood plains of the
upper Zambezi, some parts of the East Africa bordering Lake Victoria, the
highlands of Ethiopia and Kenya. In Egypt, there was little or no rainfall
outside the northern part of the Delta, but the flood waters of the Nile
nor_mal}y provided an almost inexhaustible fertility. The rulers of Egypt
maintained with varying degree of efficiency the irrigation system in

1 2 . 2
worklr_lg order.”” The area under cultivation was extended and new crops
were introduced.

(ii1) East Africa

In East Africa, particularly in the areas near the great lakes, the
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conditions for permanent cultivation were often favourable with well-
distributed rainfall. Conditions favourable to bananas were found in these
well-watered arcas and bananas were probably their staple rather than
sorghum. The enrichment of food production was made possible by the
combination of agriculture and cattle keeping, especially in manuring of
poor soils. Irrigation facilities were also provided. In the Rift Valley on the
present day Kenya-Tanzania border, there are the remains dated to some
time after the fourteen century of an irrigation system that watered an area
of more than twenty square kilometers. The irrigation canals were stone

li-ned.?” Similarly, in the highlands of modern Zimbabwe, irrigation and
terracing were also practised.

In Central Africa, permanent cultivation existed especially in the
-wetter, more fertile pockets of highlands, river valley and forest margins.
Where the soil and rainfall permitted, many of them added Asian bananas
to their cycle crops. This increased the total food production and helped
in stimulating population growth. In south Zaire, the rainfall would have
been adequate for cereals such as sorghum and millet and where the
ground retained its moisture well, bananas could have been grown. At later
stage oil palm was also introduced which provided an important item of
agricultural wealth. The degree of agricultural development can be seen by
taking an example of Sanga area in southern Zaire. It is said that farming
was not an important activity. “Yet it need be not doubted that a society
enjoying such a variety of material possessions and employing such
advanced metal-working techniques practised agriculture. Once their
hunting, fishing and agricultural prosperity was established, the Lualaba
communities were able to diversify their economy beyond the narrow
limits of subsistence”.”

In the Sudanic savanna, agriculture was better developed due to
adequate rainfall. Farmers produced some surplus, part of which was sold
in the local markets, while part was channelled through taxtion to feed the
army and the administration. There seems to have been no shortage of
land. In Mali, the great majority of the inhabitants cultivated millet,
sorghum and rice. They were also engaged in cattle breeding. The
diversity of primary products encouraged local trade and broadened the
economic basis of the Empire.

Regarding methods of cultivation, the plough was adopted with
various beasts in Egypt and Ethiopia. But over large parts of Africa, the
diseases that prevented pastoral farming also dicouraged the use of
draught animals. In such areas where plough was not used, the implements
used for breaking up the earth were mainly digging sticks and hoes. The
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CIL‘:II{IIIH.'L‘ of virgin lands by burn methods and its preparatioin with h

and digging sticks gave better output per hectare. The sickle for h'lrvcsl'oc
was many ccimurics older than the plough. Threshing was dson‘-:: b. lt:E
hooves of animal driven round and round a circular lhresh'tng: ﬂoor‘}; mL
these methods are still used without much modifications. oA

B. Craft Industry

The rulers fo Arican states were well aware of the economic and
p;olitical importance of metals such as gold, copper and iron. They took
maximum interest in the exploitatin of these precious metals.” Africa was
a reservoir of gold and it was exensively used for the manufacture of
objects of luxury. It was recoverable by the simple process of panning.
“While to obtain the metal ore is merely a question of hammering the rock
into pieces and pounding or grinding it into powder, from which the gold
is then washed.* Such methods were used in Egypt at the carly stages.

The main gold-producing areas were Nubia, the West African forests
the empire of Monomotapa or modern Zimbabwe and the province of
Damot in Ethiopia. When Nubia was under the control of Egypt, the main
source of gold was Wawat. Nubian gold was also obtained during the
heyday of Kush. Exploitation of these mines was neglected until the
rediscovery of such mine by the Arabs. BEgypt met most of its gold
requirements from these mines until their exhaustion. In West Africa, there
were four gold producing areas-those of Bambuk on the upper Senegal, of
Bure on the upper Niger, of the Lobi in the Valley of Black Volta and the
Akan forests of modern Ghana and eastern Ivory Coast.

n of gold deposit in Monomotapa Was in response (o
external demand. Alluvial gold was obtained, but mining too was prac
tised. More than a thousand prehistoric gold mines have been recovered
.1 modern Zimbabwe. Ethiopian gold was largely alluvial and it was found
near Damot. Although gold production was an important activity at that
time, it is not possible to estimatge the total production of gold. But some
West Africa are available which show that it had produced

That gold had been produced
nement that

The exploitatio

estimates about
as mush as 3,500 tons of gold by about 1500.
by methods of prospecting, shaft-sinking, extraction and refi

were technical achievements of their own.
C. Copper-mining

The most striking feature of the period under review was the develop-
ment of copper-mining which created a new economic dynamism in SOMe
‘areas of Africa. Copper was used for the manufacture of tools, weapons
and utensils. For shaping the metal, hammering hot and cold and casting
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were practised. In some areas it was being mixed with tin to make bronze.
Tools and weapons of copper and bronze lasted longer. Copper was
produced along the Copperbelt of Katanga and Zambia and south of the
Limpopo and in the Transvaal. Copper was also mined in Cape. Vasco da
Gama's records show: “In this land there seemed to us to be much copper,
for they wore it on their legs and on their arms and in their much curled
hair.... The people of this land greatly prized linen cloth, and they gave us
much of this copper for as many shirts as we cared to give”."

The first metal with which most Africa became familiar was iron. It is
of course commonly available near the surface of the earth but it is more
difficult to prepare and use it. Its high melting point meant that, until the
invention of the blast furnace in mediveal Europe, casting was very
difficult. But melting of iron made possible the manufacture of new tool.
Charcoal was employed in melting in ancient times. The earliest type of
furnance was the bowl furnace. A more advanced type was the shaft
furnance, built above ground. At the later stage the quality of iron was
improved by the invention of cementation. It was the Arabs who transmit-
ted the methods of steel-making devise.

Sources of iron continued to influence the pattern of development in
Africa. In the northeast of central Zambia, the people had a plentiful supply
of iron. The iron was used not only for small razors, needles and bracelets,
but also for large agricultural and wood-working implements. The known
iron-mining peoples in West Africa were in central Nigeria, Niger and the
Benue. Iron seems to have been introduced in Angola and northern
Namibia, Kenya and Lake Victoria areas. But on the whole the supply of
iron implements was never adequate in the sub-Saharan Africa and
cultivators were more likely to use wooden digging sticks than an iron hoe.

D. Pottery

Pottery was widely practised in Africa. It was certainly the work of
those who were able to live mainly by pastoralism on land that was
marginally suited to agriculture. This was particularly in the case of East
African region. Pots were used for transporting commodities in trade but
they were also used for domestic purposes. In Northern Africa, initially
pots were imported to pick up minerals. Later, pottery did become an
important industry producing jars, lamps alongwith big pots. They were
usually uncoloured. But wealthier people preferred the imported articles.
An important advance in potery was glazing. In Egypt, where raw material
in the form of soda, lime and sand was available, the glazing of pots was
important. In the sub-Saharan Africa, there is evidence of the manufacture
of glass.
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Manufacturing was greatly associated with the processing of food ang
drink. Meat was of course not an important part of the diet of most people
and only rich prople could eat it. But in good times, average people alsg
ate it. In North Africa, particularly Egypt, wine was produced mostly on
royal and private estates for the consumption of kings and nobles. The
common drink was beer made by fermenting wheat and barley loaves.
This practice continued until the Arab conquest. For Muslims fermented
liquor was forbidden, After that Coffee was the most popular beverage for
them. In other parts of Africa, palm wine and beer were made in West and
banana wine in East. A beverage produced from millet and maize was also

commaon.

In Egypt, the manufacturer of textile was the most important industry
producing a wide range of fabrics. Damietta was known for the production
of high grade linen, cotton and silk. The manufacturer of textile was not
only confined to Egypt in the northern Africa. In Morocco, according to
Ibn Khaldun, there were four thousand handlooms. Moreover, some areas
in the Maghrib were producing silk. In sub-Saharan Africa, cotton
weaving was carried on extensively. Niger and Volta basin were important
areas for the weaving and dyeing of lilnen and cotton fabrics. In Zambezi-
Limpopo area cloth was woven from the locally produced cotton. Cloth for
local consumption was also made at Kilwa and Sofala.

Regarding the organisation of industries, most industrial production
was carried on by craftmen in workshops run by families or partnership.
They employed slaves as well as wage labourers. Under -partnership
arrangements, they shared equally in profit and loss “but if one partner
contributed no capital, then he was virtually wage labourer since he had

10 put in twice as much as the other partner, though the profit was still
equally divided”

regig:l Egﬁph : la.rge'number of industries flourished. The lower Delta
Tinnis anad S ;?mle '“dl_'s"b’ with manufacturing centres in Damietta,
ab1g, producing cotton, linen and silk cloth of various kinds

Glass and
(@55 and crystal were m . 3 . o
tries, those most anufactured in Alexandria. Among other indus

making. The biggclrmeT:rmn-t were pottery, metal-working and paper
textile workshops and CIPrises such as paper-making, sugar refineres:
individug] entrep;e glass factories were owned by the state of by

SIS or by partnerships. These enterprises involved

¢ professions g a dozen or more workers:
also emerged byt they were controlled by the
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In West Africa, crafts were practised by the full time specialist artisans.,
In other parts of sub-Saharan Africa the practice of a craft was usually a
spare time or seasonal occupation of individuals or families. Pottery was
largely a female craft. Skills were passed on from father to son for most of
the crafts and from mother to daughter for pottery. In spite of all this, the
productivity of crafts remained limited owing to the predominance of hand
work.

E. Commercial Markets

The existence of markets is an obvious indication of commercial
activity which is an important part of economic activity. It helped to enrich
the towns and to bring a comfortable standard of living to the people living
in the countryside.®® Initially, a good deal of business was carried on at
annual fairs. There were regular places and times of worship and fixed
festivals which provided customers to traders. But at a later stage, markets,
both wholesale and retail varying in significance, became more important.
Vendors were mostly classified according to the products they sold. These
markets had their customs and regulation regarding fixation of prices,
settlement of disputes and quality of the products offered for sale. Craft
associations of vendors or local merchants had to play an important role
in running the mrkets.

The urban markets opened daily. There were big markets of port of
trade where the products of different regions were exchanged. The market
tended to be situated on the border between different geographical zones
and on inter-regional trade routes in order to provide travelling merchants
with food and shelter as well as facilities for exchange.”

Besides, regular markets, a good deal of business in Egypt and coastal
areas of East Africa was carried on at annual fairs. But in sub-Saharan
Africa in general and West Africa and East Africa in particular, there were
regular markets of both wholesale and retail trade. For example, “The
Hausa drew a distinction between the markets or local trade, called ‘ciniki’
which involved the products of agriculture and small-scale crafts and was
conducted chiefly by the producers themselves, and ‘fatauci’ or wholesale
trade. This was in hands of professional merchants... who were engaged
in long-distance commerce. Midway between the two were the ‘yan koli’
who went from one market to another buying and selling cheap goods...
Within these general categories, there were other specialists, such as meat
and grain dealers”.

F. Trade

Trade within Africa and between Africa and the world contributed
much to the general prosperity of some parts of the continent. It helped not
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only in the accumulation of wealth but also to sustain self-sufficiency. In
:mc'icnt times., Egypt was economically more advanced and her goods,
were in great demand within Africa as well as outside Africa. She exported
both nul;ult'nclurcd goods in the form of textiles, glass etc. and cattle. Her
main items of imports were-timber for shipbuilding, the construction of
temples and houses, gold, silver. copper, spices and certain precious
stones. Trade was conducted in the eastern Mediterranean, western
Mediterranean, the Middle Est and Arabia. Some trade was also conducted
with Nubia. The main Egyptian imports from Nubia were gold, semi-
precious stones, timber. cattle and wild animals. But due to transport
difficulties, very small quantities of heavier goods could be transported.

At a later stage with determined efforts to have a bigger share of the
trade, Egypt assumed greater importance and the route to India shifted
from Persian Gulf to the Red Sea. Christian and Muslim foreign merchants
took up residence in Egypt, each group assigned a place where it could
carry on its business and reside. “While Alexandria was the centre for the
mediterranean trade, it was Cairo that predominated in the trade with the
Near. Middle and Far East”.*' From East, Egypt imported spices and drugs,
precious stones, pearls, ivory, raw woods and cotton. Payment was made
in native products such a s textiles. alum and paper. Trade was also carried
on with Nubia which imported wine, mass produced pots, luxury goods of
bronze. ivory and textiles. The main items of Nubian exports wer cattle and

slaves. Slaves were in great demand for use as labourers, domestic servants
and soldiers.

During the fifteenth century, Egyptian trade of course was over taken
by a series of disturbances. “Short of bullion for coinage, the Mamluk
sult.ans resorted to currency depreciation, and in their desire to maintain
their revenues for defence, they extended their monopoly control from
alum to sugar, then to pepper. Restriction on private trade led to the
departure of the karimi merchants and their capital and to conflict with
European governments”.*2 The Sultans’ attempt to extort higher prices for
some prochts from the eastern parts forced the portuguese to search for
an alternative route to the east. This opening of the route to east via the

Cape had : .
cmﬁtries. e Egyptian trade with India and Far East

benie: t;?dsutg?sla;lht existence of the Sahara had restricted the trade
fact. the Sahara evena:j: Africa and the Mediterranean world. “In actual
In the first 'Plac;z the Sah?n ; becam? a desert, has never acted as a barrie"
who mainlainecl‘ very cldra Was not inhabited. It was the home of nomads.
north and south. There § ose relations with the sedentary peoples to the

f¢ 1S no doubt that between 1100 and 1500 the Sahara
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served as a privileged thorough fare and this can be said to have been the
golden age of trans-Saharan trade.™* The trade of this area was very
ancient and of course carried out under the conditions of great hardships.
But trade expanded rapidly after the introduction of camel.

The great empires of Ghana. Mali and Songhai were both a conse-
quence of and an impetus to the trade. These empires helped maximum in
expansion of trade between north and south of the Sahara. The main
northward-bound goods were gold, slaves, cotton cloth, pepper, ivory,
hides and skins and leather goods. The southward bound goods were
copper, garments, woollen clothes, turbans, aprons, all kinds of beads of
glass, stones, varieties of spices and perfumes, as well as manufactured
iron tools. Their slaves and agents went in caravans of seventy to a hundred
camels, all loaded.

(1) Trade Routes

Some of the Saharan trade routes were very important at that time. The
starting point was from the “trading towns of the Maghrib on or near the
Mediterranean coast (for example, Fez, Tlemcen), passed through towns
on the northern edges of the desert (such as Sijilmasa, Ghadames and
Zawila in Fezzan) and the southern edges (such as Walata and Agades),
where the camel caravans were assembled and disbanded at start and
finish, and through desert oases (such as those of Toust and Kufra), where
refreshment was available, and ended at the various trading towns of the
western Sudan”.** Walata became an important trading towns at the
beginning of the thirteenth century. But Timbuktu had an advantage
denied to Walata. Timbuktu was very near the Niger and trade by river was

carried on regularly.

The most important item of West African export was gold which
dominated the trade of the Western Sahara. Slave trade dominated the
Eastern and Central Sahara. The West African exports including gold
made their way from the Northern Sahara termini along the edge of the Tell
across the Libyan desert via Awjila to Egypt. Initially, some of the
Egyptian merchants tried to have trade with western Sudan but there was
little success. It was during the fifteenth century when the king of Mali
visited Cairo on his way to Mecca, that Egyptians were attracted by West
African gold and in exchange they exported textiles. “Such was the extent
of. principally, the gold and fabric exchange. that in the ldth century
caravans with up to 12,000 camels are reported to have travelled between
Egypt and Mali”.** The Mali's gold trade was of course very important
during this period. but it would be hazardous to put forward estimates of
the quantity of gold exported.
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The nomads. master of the desert, also profited from the trans-Saharan
wrade. The caravans brought them grain and cloth in exchange for meat,
salt and water. “The nomads and the sedentary peoples thus comple-
mented each other. In the immensity of the Sahara, caravans needed
cuides and these were provided by the nomads, who knew the crossing
routes and were paid a golden price. The crossing of the Sahara had to be

prepared in minute detail, the camels were fattened up during long
weeks", 4

In the “Great Desert”, there were other products which were traded
over limited distances. Such trading centres were not participants in
international trade. In such centres, the interchange of products was in
foodstuff-rice, cattle, sheep, dried fish, etc. Some of the trading towns in
this region were importer of food items because they were not able to meet
their local food requirements. “Trading towns in the western Sudan, like
Timbuktu and Walata, were substantial food importers. Jenne, on the other
hand, at the south-eastern end of the fertile and densely populated inner
delta of the Niger, exported agricultural produce.”*

In Central Africa, trade and urbanisation were much less developed.
This was due to the spareness of the population and the long distance
between communities. Most of the trade of this area was indirect rather
than direct, seasonal without full time merchants. But it expanded when it
became linked to overseas trade at later stage. The kingdom of Kongo was

really dependent upon trade. Trade was carried on in salt, iron, copper,
textile and pottery.

The Portuguese interest in Kongo, and in the neighbouring territories
of Central Africa, was primarily commercial. Before the Portuguese
reached Central Africa, their early trade in West Africa had been of two
kinds. “Their skills in cabotage trade had enabled them to carry bulk goods
such as cloth, beads, iron, slaves and food efficiently from one part of the
coast to another. Their profits were then converted into gold, ivory and
pepper for remittance to Lisbon. This cabotage trade, however, could

make little contribution to Kongo... A second form of Portuguese trade

thereifore became more important. This was the carrying to Africa of
Mediterranean

Africa thi MRMIG ACHITRIE; especially North African textiles. In West
ol 1sd trade enabled the Portuguese to cut into existing markets
omed to trans-Saharan trade. No such long-distance trade had

existed previously in K
ongo, but European ave
Portuguese as effective P goods nevertheless g

F and Ori inal 148
1vory, dyewood and cop ginal entree there.”*® They bought cloth,

per from Kongo for thei : f
wool, cott : eir products like cloaks Ol
cotion and even silk. The Portuguese also made their way to Senegal
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and Gambia to purchase’ gold, slaves and ivory and sold cloth, metal
utensils and tins.

The eastern Coast of Africa looks out over the Indian Ocean which is
comparatively easily navigated. The main motive for voyages to East
Africa was trade and the chief items of commerce were its natural products.
In the fourteenth century the trade was at its height. Ivory was the most
important export. This product was much in demand in China, as well as
India. Gold was another item for export. Mined in what is now Zimbabwe,
it was brought to ports which grew up to the north. Timber, cut from the
mangrove forests found from the Lamu region and especially in the delta
of the Rufiji river was always an important item of export. Slaves were
exported from the north, but there is little evidence of their having been
shipped from the southern part. In addition, iron is also mentioned as an
export both what is now the Kenya and the Mozambique coast.

The main items of imports were cloth, especially of the finer and
coloured, glass beads, silk, pottery, porcelain, glassware. Most of the
goods came from India, though much of it would have been trans-shipped
in Persian Gulf and Oman. Ibn Batuta who visited East Africa described
Mogadishu as a major trading centre and related that ‘it was customary for
each merchant who arrived to choose from among the citizens a confiden-
tial agent to manage his affairs.” Mogadishu exported cloth to Egypt
whereas other textiles were imported from Egypt and Jerusalem. But other
towns of East Africa did not have relations with these countries.

Al-Idrisi tells us some of the other towns of the coast and the island
naming Merca, Brava, Malindi, Mombassa, and Pangani. He mentioned
Kilwa as Butahna. It was an important trading centre at that time. It
imported ceramics, pottery, Chinese porcelain and glass beads. Arab
sources also refer to Sofala as trading centre from where gold was
exported. On the whole, trade of East African towns was profitable and was
the basis of their wealth. Trade contracts were with Arabs, Persians and
Indians. Despite the vast quantities of goods of Chinese origin, the Chinese
did not have a direct part in trade with Africa until the early fifteenth
century. But the arrival of Portuguese on East Africa at the end of the
fifteenth century had a catastrophic effect on the coast towns. They were

destroyed at various times for failing to pay tributes.

Trade between the interior and the coast was also very important
during the fourteenth century. The traders were going up the Zambezi,
purchasing gold with silk and cotton cloth, carpets and glassware, mostly
for the use of wealthy people. Trade between different points in the interior
was also very ancient. But this type of trade was on a small scale and
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confined to the region between Zambezi and Limpopo. The important
-tems of internal trade were salt, copper and gold. Salt was the basis of trade
at Ingombe Ilede, near the Zambezi. It had large salt deposits. The area
between the Zambezi and Limpopo was an importer of luxury goods of
both local and overseas origin.

Slave Trade

Before the European invasion, slave trade was on a small scale. “The
export of slaves from Africa in pre-European times was generally inciden-
tal to the main currents of commerce”.*” The known records on East Africa
clearly show that slave trade was a minor aspect. Even the Arab writers of
this period have not mentioned slave trade at all. Thus there is little
evidence of an extensive emigration of slaves from East Africa between
the tenth and the seventeenth centuries. Slaves were needed only for
household work because there were no plantations in East Africa which
could absorb large quantities of labour. The demand for slaves as such
could not be enormous.

Similarly, the number of Africans forcibly transported from the
western Sudan to Fezand Cairo remained small. The trans-Saharan de-
mand was never great because there was no plantations to be tilled and few
mines to be exploited. Though the portuguese might be taking home a
good number of slaves every year, they were only supplementing the
supply of domestic labour. But the use of slave and slave labour familiar
in the medieval Europe and as in Africa, “became an altogether different
matter once the Americas were discovered... Within a few years of

Columbus’ first voyage in 1492 the Spanish were taking West African
slaves across the Atlantic”.

Within Africa, Slaves were used mostly for household or military
services. for the accumlation of food. for gift and as a means of exchange.
For example, when the new Emperor of Senghay inherited from his
preFlec?ssor a large number of slaves. their slavery consisted In the
E‘;ngatmn to provide certain goods and services. For example. blacksmith
bﬁ“toiprowde spears, fisherman had to deliver fish, cattle breeder had to

g In cattle and others had to perform household duties.

M
p0ssib?;e;?:;}sl?:;rgoxaz usually for a specific period of time and it was
for maintenance and rotey'gmd behaviour. “The owner was responsibleé
amount of work withgut g o retlmn, the slave performed an aI]otl.ed
moveable property with £2y-hHowever. 1n his free time, he could acquire
a member in good standi “i, to buy his freedom and re-enter society a5
g~ = It shows that slaves were not without rights
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or hope of emancipation. They might be sold, given away and accepted as
gift. But their conditions were different from that of slaves in the Americas.

In some areas, they were the integral part of their community “House-
hold slaves lived with their masters, often as members of the family... They
could marry their master’s daughter. They could become traders, leading
men in peace or war, governors and sometimes were kings. A slave who
knows how to serve, ran the old Asanti proverb, succeeds his master’s
property”.® The Mameluks, powerful Sultans, were originally slaves, as
the name ‘owned’ signifies. Their influence and status in the country had
grown to an enormous extent. This lasted for about two hundred years.
Similarly, Kait Bey who ascended the throne in 1468 was originally a
slave. He had risen in the army under successive sultans to a position of
Commander-in-Chief.

There was no particular ‘class’ of slaves. Slaves were people who had
been outlawed for criminal acts, people who had lost protection of their
kinsfolk or become irredeemably indebted to others. Since slaves were not
readily available, the kings began at an early stage to seek captives from
outside. Border raids became a regular feature of kings and may have led
to territorial expansion. The custom of child-stealing was also widespread,
particularly in Sudan where no stigma attached to it.

It is a fact that a large proportion of slaves remained within Africa in
general and the Sudan in particular where they were employed mostly in
agricultural production and therefore the internal slave trade was not as
damaging economically as the Atlantic trade which entailed a total loss of
productive labour. In fact slave trade assumes greater importance in the
economy of Songhay. “Royal farms were spread all over the empire from
Dendi in the east to the Sahel. west of the Niger bend, with a heavier
concentration in the lacustrine region, south of Timbuktu. Slaves under the
supervision of a headman, who himsell was a slave, produced large
quantities of grain, mainly rice. for the royal granaries”.*

The sale of African slaves to Europeans was not much different from
the sale of slaves to Africans. The only difference was that the slaves were
sold for transport overseas instead of transport overland. And had demand
remained at the small level where it stood before the American discoveries,
the slave trade with West Africa could never have influenced the course

of events.
H. State Reventie
(i) Land and Trade.

The most important sources of revenue of the state were land and trade.
The proceeds of agriculture supplemented by the income from the trade
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were used to support an efficient administration. During the thirteenth ang
fourteenth centuries, the receipts from land were the main source of
revenue in Egypt. The Sultans were interested to have maximum lang
concentration in their own hands and such lands were distributed to others
to get rent. The amount per acre differed according to its productivity and
was paid directly to the landlords or to the state. In 1370, the rate of rent
was 40 dirhams per acre on the best land and 30 dirhams per acre on land

exhausted by wheat crops.

But land was divided into different categories. Some land was kept as
rent-free. In the course of time free land increased much rapidly and
consequently the state revenue diminished. Moreover, landlords also
found ways to cheat the treasury. “Egyptian agriculture in the course of the
fifteenth century ceased to be the chief source of state income, as it had
been before, and it was perhaps for this reason that Sultan Barsbay and his
successors turned their attention to trade hoping to improve their desperate
financial situation through monopolisation”.* The sultans also followed
other measures, such as taxes on merchants and craftsmen and currency

adjustments to compensate the loss in land revenues.

After agriculture, foreign trade represented the main source of revenue
of Egypt. “Customs duties on eastern goods were levied upon the arrival
of a ship in a Red Sea port, and then again in Alexandria or Damietta,
before the re-export. In addition to this, there were interior customs houses
along the overland road on the Nile. The calcuation of customs duty, as
well as other taxes, was done not only advalorem but also according to the
religion of the merchants. Sometimes the duties for goods imported by
Christian ships reached thirty per cent of the value, whereas the Muslim
merchants had to pay only ten per cent for the same”.”® But the Muslim
merchants had to pay other taxes in order to put him fiscally on the samé
level as his Christian counterparts.

stal:h;hiultans _3180 followed oth_er measures to increase revenue of the
P IZ%SI %I:portant was thé proclamation of a state monopoly On
closed sugar rt‘;ﬁnee' R ?Onﬁsca&id all private sugar plantations and
the state at high| im;s' s ‘Fiea was to force the consumers to buy from
a state m0n0p01;; i: ;‘:E’d prices. At a later stage the sultan also declarcd
purchased all the sock ¢ trade of food and spices including pepper He
tried to sell them 5 hiS [réll"’aﬂa-bl{3 at that time in Egypt at cheaper rates 21

0 dinars was resold ii E‘:]Pl'lces..A load of- pepper bought in Cairo for

exandria for 130 dinars.?’

The Sultan also forbade the

E : . : i o 3
BYPt and isgyeq hi ; circulation of Eur old coins I
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which were of ‘dubious value’. Later he
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s
“readmitted foreign currency, thus gaining great profits o the detriment of
both Egyptian and European merchants™,™ He also changed the gold and

2 S A £, '
silver exchange rate. The net result of all these measures was of course the
steep rise in prices of food as well as manufactured goods.

(1) Rent

Another source of income of the Sultans was the rent from shops
owned by them. In Cairo there were over 20,000 shops owned by the
Caliph, who let them to shop-keepers for a rent of two to ten dinars a month.
Similarly most of the brick houses in the capital belonged to him, and rents
were collected every month. The income from taxes, rents and custom
duties, as well as from direct participation in trade enabled the state to have
strong economic and financial base. The Sultans also used the revenue
helping the people during famines or other clamities.

Al-Bakri wrote in the eleventh century about the system of revenue
collection that made it possible to improve economic and financial
position of Ghana. The kings imposed two types of taxes-one on produc-
tion and other on imports and exports. “All pieces of gold that are found
in this empire belong to the king of Ghana, but he leaves to the people the
gold-dust that everyone knows. Without this precaution gold would
become so plentiful that it would practically lose its value”.* He also
monopolised the worthwhile pieces so as to control the market.

Regarding imports and exports, the kings applied a regular scale of
duties in order to ensure that these could be collected at every market. “He
took through his agents a certain weight of gold or its equivalent value as
import duty on every donkey-load of salt that goes out. A load of copper
coming from the north had to pay a duty of five mitcals (one-eighth of an
ounce of gold) while every load of merchandise had to pay as much as ten

mitcals”.%

The main administrative function of the king of Kongo and his staff
was the collection of taxes at three different levels. The village chief, the
lowest level, received tributes from his people. The provincial governors
received tributes from his chiefs and finally, at the top, the king received
tributes form his chiefs and finally, at the top, the king received tributes
form the governors. But at the same time those who paid tributes cou!d also
expect return benefits. “On material plane, each tax-collector, chief, or
governor would expect to reward those who paid him, with counter—gif[s.
At the royal court a governor who faithfully paid his taxes in regional
produce such as forest palm, coastal salt or cattle hides might expect to be
rewarded with beer or clothing or perhaps dried fish and roast venison.
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Only a part of the goods paid in tributes were consumed by the court, the
remainder being used to reward loyal subjects’.”" At the same time failure
to pay tributes by the governor could have drastic effects. He could lose
his job and become an ordinary man.

In the castern part of Africa. the main source of revenue was trade
rather than production. The important areas in East Africa produced littje
or nothing for sale. But the kings of such areas had monopolistic position
and they controlled all the important points for purchase or trans-shipment,
The most important points or “cCity empires” were Kilwa in south,
Mombasa and Pemba in north. “Knowing their harbours to be vital for the
ships of India and Arabia, and their markets not much less important for
the producers of inland country, their merchant counsellors erected a
mercantile system whose... efficiency can be gauged by the relatively high
standard of living these cities gradually achieved”.®?

During the latter part of the fifteenth century, the king of Mombasa
imposed on all merchants who used his harbour an import duty. “For each
thousand lengths of cotton stuff imported into Mombasa, he extracted a
mitcal of gold and then they divide the thousand lengths of cotton into two
halves, of those the king takes one half while the other remains with the

merchant” 5 The price of gold in Mombasa was low as compared to the
prices prevailing in India and elsewhere.

The rate of import duty in Kilwa was very high, “Any merchant who
wants to trade in the city has to pay an import duty of one mitcal of gold
for every five thousand hundred length of imported cotton, no matter what
the quality. The king of Kilwa then takes two-thirds of the imported
merchandise, while the third which remains with the merchant... is again
valued, and pays another duty of thirty mitcals for every thousand mitcals

in value... similarly he has to pay while going out of the area.” Heavy
duties were also applied to export of ivory.

The above analysis clearly shows that Africa was undoubtedly 2
prosperous and wealthy continent before the European invasion. Some of
the states were politically, economically and even socially well advanced.
The African kings knew well that the prosperity and fame of their

kingdoms were due t ' m

o the production of precio e
- ch as gold,
copper and iron. ; e "
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[V. PRESENT AFRICAN ECONOMY

The continent is still rich in natural resources and has the necessary
properties which are essential for economic development. The area
stretching from the southern tip of South Africa to the northern border of
Zaire has been described as the ‘gulf of minerals’. There is also abundant
agricultural land and a huge potential for irrigation. There is no dearth of
human resources which could be a great asset. But as a result of its
economic underdevelopment. it has to grapple with serious economic
problems. Most of the sub-Saharan African countries are poor and belong
to the low-income group. According to the World Bank,% more than half
of the sub-Saharan African population is in this category where the GDP
per head is less than $400. Thus, the situation in this region is not only
hampering the economic development process but also affecting the very
survival of millions of people.

The genesis of sub-Saharan Africa’s economic crisis has both internal
and external factors. Among internal factors, high population growth is
very serious because it has eroded Africa’s growth in the eighties. The
population has been estimated to be about 411 million or approximately
12 per cent of the world’s total.” The density of population is also very low
and vary from country to country. On an average, the density of population
is under 40 persons per square kilometer and in some cases it rarely
exceeds 200. By contrast, density in Asia ranges from 42 to 600.°® Thus,
the population problem in Sub-Saharan Africa is not that there are too
many people. But the problem is that the population growth rates were 2.6
per cent angd 2.9 per cent respectively. But during the 1980’s and the early
1990’s it increased to 3.0 per cent per annum. On the basis of this growth
rate. it has been estimated that the population would double in 22 years.

The fast growth of population itself is a result of declining mortality
rates and high fertility. As development has made head way in sub-
Saharan Africa, mortality rates have fallen and they can be expected to fall
further in the decades ahead. But the high fertility rate-an average of 6.7
children per woman is the result of economic, social and cultural forces
prevailing in sub-Saharan Africa.” These include such as the early
marriage for African girls, the diminishing practice of prolonged breast-
feeding and very limited use of modern contraceptives. Less than 5 per
cent of couples use contraceptives in sub-Saharan Africa, as compared
with some 30 per cent in India and 70 per cent in China.

The high fertility rates are also due to the low relative status of women
in African society and the responsibility of women for raising the children.
These women express a very high demand for children, according to a
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recent survey conducted in sub-Saharan African countries. Even though.
most of the marriecd women have already six children, about 80 per cen
want still more. In six of the surveyed countries, women said they wanteq
between six and nine offsprings.”” Since most families in sub-Saharan
Africa still make their living on the land, child labour is commonly
regarded as a valuable advantage despite the fact that various studies show
the reverse to be the case.

With rapid population growth rate, sub-Saharan African countries find
it difficult to reverse the 20-year decline in per capita food production. It
would be impossible for them to achieve and maintain a rate of growth in
food production that exceeds its current population growths rate of 3.0 per
cent. Since food production is unlikely to grow at more than 2.5 per cent
per annum for the decade, the already high levels of malnutrition will grow
even worse and the years of famine will become even more frequent. The
population growth will also aggravate the mounting unemployment. By
the end of the century, it has been estimated that industry and agriculture
combined will be able to absorb only half of the projected increase in
labour force. The remaining half of the labour force will either have to
depend on marginal land, or be jobless. It will require 20 years before
lowered fertility-if achieved-could begin to limit the growth of labour
force.”

Land in sub-Saharan Africa is also becoming scare and the population
pressure on available land is becoming heavy. Large scale rural-urban
migration and urbanisation have been responsible for the creation of
slums, overcrowding, crimes and incidences of violence.” High popula-
tion growth will also aggravate ecological vulnerabilities of sub-Saharan
Africa. The population pressures have already led to a significant decline
in the wood resources. The increase in demand for firewood has also
resulted in widespread deforestation. At present, fuel shortage is very
serious in most sub-Saharan African countries. The high population rates
also put heavy strains on already overburdened educational and health

care systems.” For example, Kenya faces a doubling or tripling of its
school-age population within the next 15 years. ' '

y lThus, r.apid po;mlgtion expansion strains virtually every part of
f rncan society. According to Robert S. McNamara, “It expands the labour
orce faster than new jobs. It rings the cities with sl

food supply and ecological life support
malnourishment

Therefore, there
meaningful

ums. It over-strains the
B system. It entrenches illiteracy,
and ill health. And it perpetuates a culture of poverty.”™
's need to tackle this problem is a more systematic and
e unfortunately, many sub-Saharan African coun-
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tries have no clear population policy. Some of them do provide family
planning services for health and human rights reasons without any explicit
demographic purpose. They have not even formulated policies specially
required to check the population growth.”

The attitudes of governments of some sub-Saharan African countries
are beginning to change. In contrast to the 1947 position, more govern-
ments now recognise the importance of family planning. In 1984, at both
the Second African Population Conference in Tanzania and at the U N
International Population Conference in Mexico, African government
appeared ready to adopt a new approach to their policy on population. A
recent World Bank study found that about three-quarters of sub-Saharan
African countries now endorse family planning, at least for health reasons
and some have set explicit targets for population growth. National leaders
are also ready to discuss the population problems and need for action to
deal with it. '

However, the progress achieved so far in sub-Saharan Africa is not
sufficient in relation to the task of achieving viable population growth. The
most important reason for this is that several sub-Saharan African govern-
ments show virtually no support for population control and in the field of
family planning the government support is only a beginning. Moreover,
the governments at present finance a very small share of expenditure on
family planning. Governments of all political shades should now accept
that whatever the path to development is followed by them, it must include
sufficient attention to population issues. They must give high priority to
population programs in budgetary allocations. It is also the right time for
donors to increase their support for family planning activities by providing
maximum financial assistance.’

If appropriate action is delayed in checking the population growth in
sub-Saharan Africa, according to Robert S. McNamara, the problem will
eventually be dealt with but at an immeasurably higher cost-by famine or
by civil unrest or both.”

V. AGRICULTURAL CRIsIS

Agriculture occupies a significant place in the African economy. The
relative contribution of this sector to Gross Domestic Product has, of
course, declined slightly in recent years, but still it is about one-third of the
GDP.™ Agricultural exports form about 64 per cent of the total exports
from Africa, and maximum percentage of economically active population
1s engaged in this sector. The development of agriculture is, therefore, the
pre-requisite for overall economic development of Africa.
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This requires a transformati agri , ' DA
of the ngiClllllLll'H] sector in Afl'ri::}:: :llroifstI::l:{::li;li%iL::IlgL D o aan
" T : ¢ § ¢ no easy task, Th
a\ a!lablc information reveals that, during the past two decades hc
performance of agriculture has been not only very disappointing in.t’er[ c
of magnitude, but also marked by large degree of instability. The ann::] S]
growth rate of agricultural production was 2.3 per cent during the 196{)&5
It dropped to 1.3 per cent per year during the 1970s.” The volume of
agricultural production grew at the annual rate of 1.4 per cent during the
period from 1980 to 1985. Due to good weather conditions, agricultural
production increased by 3 per cent in 1986. But, again, 1987 was a year
of disappointment as a result of worse weather and agricultural output rose
by a modest rate of 1 per cent. During the entire period of 1980s,

agricultural production increased by less than two per cent while the “«

population increased at the rate of 3 per cent. This implied negative growth
rate of per capita agricultural output which was 1.2 per cent during this
period. During the recent period of 1990 to 1994 the growth rate of
agricultural output was negative.

The gravity is particularly evident in food situation. Since the turn of
the 1960s per capita food production in Africa has declined by 20 per cent
and it is estimated that if this trend continues, by the year 2000, most
African countries will face severe food shortages. This region spent US$
5 billion on food imports in 1983-84 and the projection for the whole
continent is that by the year 2010, on present trend, food imports will
account for US$ 28 billion against an anticipated total agricultural export
earnings of US$ 12 billion.*

The fall in food production has already led to food shortage and famine
conditions in Africa. Between 1983 and 1985, more than 20 million
Africans were on the brink of starvation of died of starvation. Due 10
hunger and malnutrition, millions of children sustained permanent mental
disabilities. As 1988 year began, famine once again appeared in Sudan,
Ethiopia and Mozambique. The year 1992 was marked by nearly cat&
strophic drought in Southern Africa which affected millions of people an
necessitated massive grain imports.*

In 1995, drought once again affected many parts of Southern Afica.
This shows that people in this region are still living as close to the margins
of subsistence that the next drought will find them facing starvation.” I
has been estimated that unless quick action is taken, about 10 million

people in Africa could die of starvation in the near future which could be
more than the casualties of World War L.
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VI. Causes FOR PoOOR PERFORMANCE

There is a fairly widespread consensus as to the main causes for the
slow progress in agriculture in general and food in particular. The
disruptions caused by wars, pattern of land use and rapid growth of
population which pushed cultivation into less productive areas are some
of the important constraints in African countries. The existence of a large
and inefficient subsistence sector presents special obstacles to develop-
ment of agriculture. About 70 per cent of the land under cultivation is
devoted to subsistence crops. This sector has little knowledge about new
methods of crop rotation and seed protection. Research and experimenta-
tion are lacking.”

The lack of political commitment of African governments towards
agriculture is another important factor responsible for slow agriculture
performance. Many African countries have been stressing the importance
of agricultural development and have established a complex set of
policies. But such policies have adversely affected the growth of agricul-
ture. Moreover, government interventions at all levels of production,
consumption and distribution of agricultural products and insets have
frequently resulted in greater inefficiency and low output.

The policies followed in most African countries have frequently
resulted in substantial discrimination against agriculture which is very
much an integral part of development strategies to project domestic
industries behind high barriers. Such strategies are intended to accelerate
the shifting of resources out of agriculture by lowering its profitability
compared with that of industry. By lowering output prices of agriculture
relative to industry and by increasing the cost of modern inputs, these
strategies tax agriculture in African countries.

Further, it has been observed that many African countries have
directed a substantial proportion of the agricultural investment to large
agricultural farms. They are of the opinion that the implementation of high
productive schemes and mechanisation of agriculture could help them to
overcome the state of stagnation. But the studies conducted so far have
clearly shown that the contribution of these large agricultural farms was
small when compared to their costs due to overstaffing, mismanagement
and under-utilisation of machinery.** On the other hand, the governments
of African countries never realised that small farms should be the focus of
a growth-oriented development strategy. The experience of Kenya proves
that small farms are more responsive to opportunities for profitable
innovations. They are more costeffective for raising agricultural output
than the large farms are.™
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The government policies of African countries rcgzlrf!ing' agricultural
prices arc also to blame for low agricultural oulpul._l*or example, the
import policies of these African governments have §er10usly affected the
production of food output. Imported wheat anc.l rice are cheaper than
domestic items. Therefore, many African countries have }mpfmcdl suffi-
cient amount of food items. There by causing sharp rcd-ut:uon in prices of
food items. Similarly, in some African countries, the raising of. producers’
prices of export items has led to the reduction in the production of food

items.

In.most African countries, the marketing of food crops was controlled
by the official agencies. These agencies were supposed to .pre.vcnt
exploitation of farmers by the private sector. Governments oft.en justified |
their involvement in marketing with the argument that the private sector
was inefficient and could be monopolised by a small number of lrade,'rs..*‘6
But the various studies have compared the efficiency of private and pub_hc
sectors’ marketing. It has been observed in the case f’f I{cnlya that tt}w
public sector charged 15 to 20 per cent more for marketing maize tlhan d%d
the private sector. These marketing agencies have now been abolished in
most of the African countries during the implementation of Structural

Adjustment Programme.

The low consumption of inputs like fertilisers, insecticides, high-
yielding varieties 1n Africa is another reason for the slow agricultural
progress. The use of fertiliser is very low (7 kg. per hectare) in Africa as
compared to European countries (251 kg. per hectare).®” But there is ample
evidence of positive correlation between the use of fertilisers and high
yield. In senegal, in one of the rice schemes, for every additional kg. of
nitrogen, the additional yield of paddy was 20 kg. per hectare. Similarly,
in these countries the consumption of insecticides and high yielding
varieties is at an experimental stage.*

Therefore, it is not the prolonged drought that has affected adversely
agriculture in general and food in particular. Other factors such 2
prevalence of uneconomic production unit, high rural population, crude
lechqology and scarcity of modern inputs, negative agricultural price
policies, etc. have compound the problem caused by climatic conditions.
Drought is not uncommon in Africa, but the recent one has been the worst.

The urgent need a : :
L present 1s to provide food assi ected
countries of Africa. P assistance to the aff

VII. STRUCTURAL ADJUSTMENT PROGRAMME

Food aid is not the solution.

Africa must st i 1S
therefore, of urgent importance Aiid o its mwnifool. 1t

for African countries to implement poli-
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cies which result in an increase in agricultural output. This aspect has been
emphasised in the OAU’s “Africa’s Priority Programme for Economic
Recovery 1986-90 -A Framework for Action” which clearly states that
without a solution of agricultural problem, it will not be possible to achieve
economic and social progress. Agriculture has now become “the priority
of priorities.” It also suggests that efforts should be made to formulate and
implement short, medium and long-term policies which bring about
sufficient increase in agricultural production.

In response to economic crisis in general and agricultural in particular,
the World Bank and the IMF have suggested policy reforms or Structural
Adjustment Programme for African countries. This programme includes®
promotion of commodity exports and foreign investment and currency
devaluation; elimination of subsidies, dismantling of price controls and
implementation of cost-recovery methods; rationalisation of the state
sector through privatisation, wage-cuts and closures, and liberalisation of
the economy guided by market forces.

There reforms cover a wide range of measures aimed at giving price,
market and the private sector a greater role in promoting development in
Africa. In particular, they reflect a desire to reduce government interven-
tions in setting prices and to end monopolies on trade and marketing. As
far as agriculture is concerned, these policy reforms more precisely focus
on institutional changes, particularly with regard to agricultural marketing
agencies with a view to increasing efficiency and reducing cost, increasing
producers’ prices, increasing exports by devaluation, and reducing subsi-
dies on food and agricultural inputs.*

The most striking macro-policy reforms have been the devaluation of
currencies. Correcting overvaluation of currencies helps to reduce balance
of payments deficit. But equally important, it also shifts the internal terms
of trade in favour of those who produce for export and away from those
who consume imports. Many African countries have accepted the devalu-
ation as a solution. Some of the devaluations were substantial: 372 per cent
for Uganda Shilling, 311 per cent for Zambian Kwacha and 274 per cent

for Somali Shilling.”!

The governments of African countries have also improved agricultural

~incentives by increasing official prices. Some have even deregulated

markets in order to give access to higher prices on parallel markets. Still
others have lifted control on agricultural trade in order to make official
prices more flexible. The agricultural sector has been given its due share
in the process of economic development.
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The World Bank has also recommended some measures for the
development of agriculture. According to a report of the World Bank,
considerable progress must be made in the area of technology, land tenure
in addition to production incentives in order to achieve a reasonabje
growth rate in agriculture. “Technological progress in this context would
consist of the development of drought resistant, high-yielding varietieg of
sorghum and millet, and a fast-growing, drought-resistant tree species that
could serve the varied needs of rural population. Progress in land tenure
systems would consist of an evolution in the traditional structure of
collective ownership of the land that would stimulate on-farm investments
by individual farmers. Progress in financial incentives would include
reforms in food-pricing and marketing policies that would ensure that
farmers could sell surpluses at attactive prices and that rural communities

would be financially rewarded for the costs incurred in expanding tree
plantations”.*?

The Economic Commission for Africa released in 1989 a proposal
entilted “African Alternative Framework to Structural Adjustment
Programme for Socio-Economic Recovery and Transformation.” This
also places a high priority on attaining food self-sufficiency. The various
measures suggested for this purpose include: (a) allocation of 20 to 25 per
cent of the public investment to agriculture; (b) technological upgrading
of land production; (¢) land reform: (d) minimum prices for food crops,
and (e) reorientation of credit policies. As such, the African Alternative
Framework also places considerable emphasis on the development of

mutually reinforcing packages of technological services and public poli-
cies.

The African governments, should take the initiative to adopt a new
technological package of improved seeds, soil nutrition methods as well
as irrigation facilities depending upon the soil system. After this package
is determined, it s_hould be taken to the farmers by young professionals and
young workers. The farmers should also be provided all the necessary

incentives through food price policies and marketing system. If this is
done, the ‘Gree

. n Revolution’ can also take place in Africa in the near
uture.

VIII. WipEspreEAD DEFORESTATION
Deforestation, more broadly,

i degradation of the land is also serious
mounting problem over larg

under forests and ool e parts o.f sub-Saharan Africa. The a;'j

there have been m i al:lds has halved since the turn of the cenmf&’mrl

B inon ajor losses in farm tree stocks. According to the -
POML, the loss of foresy cover is taking place in almost all t

and



THE POLITICAL ECONOMY OF AFRICA 31

countries in sub-Saharan Africa. In West Africa, the costal forests are
disappearing at the rate of 5 per cent per year. In [vory Coast particularly
which once had 30 million hectares of tropical forests is now left with only
4.5 million hectares. Similarly, in Ethiopia and Zimbabwe they are rapidly
disappearing. In Kenya, Tanzania and Sudan woodcutting is proceeding
at twice the sustainable level. And finally, in countries like Mauritania the
forests have completely disappeared.”

The decline in tree stock is mostly due to the rise in population. As
rising population tips the balance against nature, over half of the Africa’s
population is forced to over-exploit local forests beyond their natural
repenerative capacity. The pressures have already led to a significant
decline in the wood resources. In recent years, the demand for firewood
has increased so intensely that it has resulted in widespread deforestation.
Land clearance has also removed trees from boundaries and groves that
are needed to maintain soil moisture and protect soils from erosion.
Moreover, seedlings and mature trees have been lost to ill-managed
livestock. There is also commercial logging in the higher rainfall areas
without adequate reinvestment in forest reserves. It has been estimated that
about 4 million hectare of African forests are disappearing every year,
threatening the resource base on which food production and animal life

depend.®

It has been observed in West Africa that families that traditionally
cooked two meals a day have fuel for only one hot meal a day. This
shortage of fuel has also led families to turn to cow dung and crop residues
for fuel.s But this removal of vital nutrient from land has in turn affected
adversely the productivity of land and the ability of pastures to support
livestock. Deforestation is also responsible to some extent for the occur-
rence of drought in sub-Saharan Africa. The shrinkage of the forests, the
loss of soils, the over grazing of the grass lands, and the drying out of the
agricultural land have contributed to the decline in rainfall. Sub-Saharan
Africa is as such caught in a vicious circle. Indirectly, overcutting of
woodlands. for use as fuel wood is also contributing to the desertification
taking place in parts of the Sahel, since it leads to wind erosion of top soils.

Thus, deforestation in sub-Saharan Africa presents a formidable
challenge. A strategy to stop the continued overuse of forests as well as to
develop forests is overdue. The actions required will of course vary from
country to country. But the relationship between forests, farmlands and
household fuel requirements should shape reforestation strategies. A
recent World Bank paper on “Deforestation, Fuelwood Consumption and
Forest Conservation in Africa”, reviewed the major issues in this area and

R N P
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proposed an action programme. It concludcd. that virtually EVery gover,.
ment has recognised the threat of deforestation and taken some steps g
protect forests and encourage tree planlings: B'UL unfortunately, forestry
programmes are generally treated as a low priority. In some countrieg even
well designed policies could not be implemented. Thus, there is clear neeg
for public education and government commitment.”

Some efforts have been made by a few sub-Saharan African govery.
ments to encourage tree plantings. In the Sahel, an amount of $160 milljop
was spent between 1972 and 1982 on reforestation projects after the
drought. In Senegal, newly established village woodlots are showing googd
results. In the case of Kenya, treeplanting efforts under “Green Belt
Movement” have helped the process of reforestation. In Rwanda, over
7.000 hectare of cropland have been improved or protected from erosion
by tree produced from 170 local nurseries. But sub-Saharan Africa’s
reforestation efforts cannot afford a holiday. To meet the projected
fuelwood deficit, an estimated 25 million hectare of trees must be planted
by the end of 2020 at a cost of $2 billion.”

In more favourable ecological conditions, farmers and local commu-
nities are of course planting trees, especially on private owned farmlands.
But the governments should design their policies which could provide
incentives to them in the form of better prices for the products. In areas
adjacent to cities, it will be important to establish plantations of fast-
growing trees that can readily supply firewood and charcoal to urban
population. Recently, a group of middle-aged farmers in Benin decided to
plant trees as a saving bank to provide for when they were too old to farm.
They got seedlings from fast-growing variety on credit and in a few years,
the timber was ready for sale. Such programmes should also be encour-
aged in other areas. In areas where water supply is limited, efforts should
be made to identify and develop varieties of drought-toJerant trees. The

woodlands that remain must be managed properly and the wood SUPP“ed
should be used more efficiently %

IX. ExTernaL DEBT BURDEN

A i _ .
. ."mh,cr Important component of the sub-Saharan African economi¢
situation Its

billion in 198_ezxt&-,r.m.-ll debt crisi's. The debt burden which stood at $68.9t
of sub-Sahara r?:g -to ,5102 billion in recent years. It is about 69.8 pef.cen
Debt service rt]; fr{ca s GDP and 312.6 per cent of its export earnings:

Coligations as a percentage of exports have risen to unsustai”

able levelg Al
il ' lhough much E ' e from
bilateral ang multi-lateral s,churcof sub-Saharan Africa’s loans cam long
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history of Providing subsgyag ¢s, the World Bank Group has also & F s
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easing short-term temporary imbalances of the sub-Saharan African
countries.

The roots of the sub-Saharan ‘African debt problem reach back into the
turmoil of the 1970’s, with the transitory commodity boom. These
countries at first were unable to spend their windfall, so they built up their
foreign exchange reserves. In the later years, their governments increased
public spending, and subsequently began borrowing against future export
earnings. However, before their spending programmes were completed,
commodity prices fell.' Thinking that the fall was temporary, the
governments borrowed even more to replace lost exports and fiscal
revenue. And, within a few years they had burdened themselves with
crippling debt that required immediate and painful adjustment. Matters
grew worse in the early 1980’s as the global recession persisted and the
structural adjustment programmes were_delayed. The prolonged drought
over much of the region compounded the problem further, resulting in
severe debt servicing difficulties.

The accumulation of debt has been for a variety of reasons. Most of the
projects of programme, for which borrowing were undertaken, have failed
to yield the expected returns, either due to unforeseen external factors like
worsening trade and current account of unexpected internal problems
such as resources bottlenecks slowing the growth in output. Further, the
time periods for various schemes to yield returns, particularly of agricul-
tural output, were not sufficient to repay the loans as scheduled. Finally,
the projects or programmes employed foreign-owned resources, and
consequently they had to be repatriated leaving an insufficient balance to

return loans.!?

The absolute size of the sub-Saharan Africa debt, particularly the
commercial component, is of course much smaller than that of the highly
publicised Latin American debt. But the reality is that the adjustments
necéssary to service this debt are as critical for most of the sub-Saharan
African countries as are those of the major Latin American countries.
Moreover, the capacity of the sub-Saharan African counties to repay the
debt is not going to improve much in the near future. The performance of
agricultural sector has not been satisfactory and whatever is available for
export has been- subjected to various restrictions imposed by the
industrialised countries, gripped as they are by their own economic crisis.
This has adversely affected the capacity of the sub-Saharan African
countries to repay the loans. The OAU forecasts continuing stagnation in
sub-Saharan Africa’s overall export earnings and consequently tripling
external debt by the end of 2000.'* -
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The proportion of carnings from export required to meet external deby
obligations (the pre-rescheduling debt service ratio) is 40 per cent,
according to the OAU and may rise to 72 per cent in the near future. In the
case of some countries like Sudan and Zambia, it may be about 100 per
cent. Thus, “the escalating debt burden has magnitude of the debt ang

debt-service obligations has threatened the very foundations of oy
economies™. '™

Further, the debt structure of many sub-Saharan African countries hag
also been changing for the worse. In 1970, ‘soft’ loans were about 50 per
cent of the total sub-Saharan African debt. But such loans are now only 38
per cent. Moreover, it is difficult to get ‘soft’ loans. This is the reason that
most of these countries have to borrow from the commercial banks at high
interest rates. It is also not easy to get loans from the IMF because most of
the sub-Saharan African countries are not in a position to fulfil strong IMF
conditions, often politically sensitive like devaluation, removal of price
subsidies, reduction of imports, cuts in budgetary spendings, etc. Due to
non-fulfilment of these conditions, some of the sub-Saharan African
contries have been even refused loans by the IMF. Thus, the decline in sub-
Szharan Africa’s export earnings and the sharp fall in new resource flow
to the continent have made it impossible for many sub-Saharan African

countries to service their debts, despite their desire to honour their
obligations.'™

In order to alleviate crushing debt burden of the sub-Saharan Africa,
the Organisation of African Unity at a special summit on Africa’s debt
crisis held in December, 1987 in Addis Ababa proposed some of the
—easures including ten-year moratorium on all debt service payments.'®
It urged creditors to accept multi-year debt reschedulings, covering a
—inimum of five years, with repayment spread over 50 years and zero
imt=rast rates. Other important recommendations include the conversion of
211 Bilateral loans into grants; consideration by IMF of the possibility of
r=scheduling its credit to African countries and the lengthening of repur-
chase (repayment) periods; conversion of commercial credit _mto transfer-'
zbl= securities with maturities of at least 25 years and lower mtgrf:st r?t'es.
znd doubling of the World Bank’s capital, raising of the eligibility ceiling
for IDA, etc.

Shortly after the summit, at a meeting of donors held upder thbeie\:‘lgr:’d
Bank auspices in Paris, it was decided to solve the financial pro g .
about 20 African contries defined by the World bank as low 1n f(;_o ult and
debt distressed. These countries have taken “some cxn_'emely d.l SITJ 1ck o
politically risky steps 1o adjust their policies to get their countrie
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a path of sustainable economic growth™. An amount of $2.9 billion as new
aid funds was pledged for these countries. These funds, distributed in
1988-90 were to supplement money already carmarked for these countries
by the World Bank through its IDA.'%

In addition, a few creditor countries have written off some of their
loans to poor sub-Saharan African countries, and they have begun
rescheduling of loans with ten years grace with 20 years repayment
periods. But unfortunately, they have not come to any agreement on the
reduction of interest rates below market levels. The IMF has also raised
substantial new funds from donors to expand the resources of the
Structural Adjustment Facility, a concessional facility designed to aid low
income countries undertaking adjustment programmies. It announced the
establishment of an ‘enhanced’ SAF, adding $8.4 billion to the $3 billion

available from the original facility.

At their summit conference in Toronto, the leaders of the seven leading
western industrial countries, the group of seven, after months of agonizing
discussion about Africa’s crushing debt burden, agreed in principle to take
actions to ease the plight of the worlds’ most indebted, poorest nations,
mostly of which are in Africa. They also agreed to a menu of options to
alleviate the debt servicing burden. The options include partial debt
forgiveness, reduction in interest rates and the extension of repayment
periods. The Paris Club, the body which coordinates the OECD countries’
strategy and tactics on debt matters, also discussed this aspect in details.
Until the precise terms of the Toronto initiative take shape the full extent
to which even the eligible countries will benefit will remain uncertain.
Even the overall prospects for boosting net resources flows to the sub-
Saharan African countries are uncertain. It has been calculated that total
overseas development assistance from the Development Assistance Com-
mittee of OECD is likely to rise in real terms by more than 2 per cent a

year.'”

If the international community is to assist sub-Saharan African
countries through the present economic crisis and help them to realise
their potentials, it would make a commitment to larger aid flows at
concessional rates as early as possible. On the other hand, sub-Saharan
African countries should also take firm action in solving internal
problems and revise policies in the light of experience. They should
accept the proposition that without policy reforms, higher international
aid will be difficult to mobilise which is very essential for social and

economic development.
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1. HisToricAl. PERSPECTIVE

The Industrial Revolution, which started in Europe during the early
part of the nincteenth century. was based on the l?gﬂl and economic theory
of Individualism or Capitalism. Because of the inherent selfish nature of
human beings. the premise of individualism though helped the political
vocseties and freedom of human beings and the growth of democratic
structure, the theory of individualism brought the exploitation of the
working class by the capitalist class. The exploitation of the working class
led to the propagation of the Socialism and Communism in the world.
Communist and Socialist impact on the western countries was minimal to
the extent of improving the wages and other conditions and standard of
living of the working class but did not have much impact on the political
and economic systems of the western countries. However, the impact of
communism and socialism was so much in Russia, the Eastern European
countries and China that these countries completely transformed their

political and economic systems based on the principles of socialism and
communism.

The scenario of the conflict of the ideologies of communism verss
capitalism divided the world countries, by and large, into two blocks 1€
the capitalist block and the communist block. The communist block of
countnes consisted of the USSR, East European countries and China-

Whereas the rest of the world, by and large, consisting of Wester

Eurgpcan countries, Scandinavian countries, the USA, Canada, Australi®
apan, India and other South

. . : 'hat
East Asian countries relied on the some¥
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common people in these countries did not have enough food, clothing and
shelter as compared to the people in the Western world, the USA and }apan
etc. The common people in these countries became restive and frustrated
from the kind of economic system. The dissatisfaction from the type of
economic system was further accentuated by the modern means of
communications and the media particularly the television. Moreover, the
world market economic forces started their impact on the political and
economic systems of these countries.' Thus, we witnessed the collapse of
the USSR into various countries along with the changes in the economic
system. Even the Eastern European countries had to transform their
political and economic systems. China, which was hitherto considered to
be a restricted economy, started opening up its economy and realized the
importance of competition in the business market of the world.

After the collapse of the USSR, by and large, the world became
unipolar with the economic sovereignty of the USA. This change brought
the popularity of the slogan of Globalization and the free market economy
in the modern business world. Globalization meant to make all the
countries including the LDC's and the developed countries to follow
uniformly the principles of free market economy, competition without
restrictions, and to run the business of the corporate world on the global
basis rather than based on the needs and requirements of the LDC's. We
know that the multinational corporations mainly belong to the USA, the
Western countries, and Japan etc. With the opening of the economies of
various countries of the world on free market principles, the MNC's started
their corporate business more vigorously particularly in the LDC’s includ-
ing Indonesia, Thailand, South Korea and others in the Southeast Asian

region and India.

I1. Tue ImpacT oF FrEe MARKET ECONOMY ON THE SOUTHEAST
Asian Counrtries (Econonmic TRENDS)

The impact of free market economy on southeast Asian region was a
new form of Imperialism or economic colonization started emerging. In
this sort of colonization the countries like the USA, Japan and other
developed countries started finding the selected countries among the
developing countries like Taiwan, South Korea, Indonesia, Malaysia and
Philippines to be used as captive or satellite production centers and to
produce goods needed by the developed countries by cxplmu.ng ch'::up
labour and raw materials available at much less than the global prices.” The
result of such free market economy was the flight of profits and capital to
the de‘u‘eioped countries like the U.S.A., Japan and other western coun-
tries. The result in monetary terms was the strengthening of the U.S. Dollar
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and the Japanese Yen in the world business market.

The consequent chain reaction was the recessiqn of the €CONOmjeg
with declining GDP of the Southeast Asian countries. Thailand haq to
devalue its currency drastically in June last year. It crept into Other
countries of Southeast Asia and now almost all the countries of the

Southeast Asian region have negative growth rate, which is expected tq
aggravate further in future.?

The end result is that in real monetary value the income in the Southeagst
Asian countries has become almost half in the world business context
because the dollar is now double the rate as compared to the currencies in

these countries.* Even the national currencies GDP has shrunk substan-
tially in these Southeast Asian countries.’

According to an eminent economist of India D.H. Pai Panandikar, the
trend in near future in Southeast Asian countries will be as follows:

Indonesia’s GDP will fall 15 per cent -and that of Thailand and

South Korea about 7 per cent. Malaysia will not be any better.
Perhaps Philippines may get off lightly .6

This is confirmed by DKB Hong Kong, a major investment bank,

report predicts negative growth this year of 10 per cent for Thailand and
Indonesia faces negative growth of 16.6 per cent this year.’

China is also reported to miss its official growth target of 8 per cent
hitting only 7.3 per cent instead of the official target.®

Hong Kong will record negative growth in gross domestic product of
4.9 per cent this year.?

In this, report DKB economists Geoffrey Barker and Qu Hougbin have

observed that “Deteriorating global demand will rob Asian countries of
their export engine.”®

Until recently the expert economic observers had seen the Afia’:
financial crisis as a localized problem. But the DKB report had opined Bu

P 3 ) . . j - " {0
1t 1s now all too obvious that malaise is not limited to Asia or indeed
emerging markets,”!!

, . ; east
The dangerous effect of recession and declining GDP in the South
Asian countries is not merel

| y a figment of imagination but appears ll:L;ne:m
a reality because now a days countries have become more -,merdcp?“ve
On one another than any other period in the past history. The globe lSlonﬂ
small with the modern means of communications and internat’s
business through the
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corporate world that the impact of oné ©
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economy on the other countries is immediately realized,

Investors of capital carry the evil of recession, which is carried by
individuals and financial Institutions and other MNC’s. Now a days with
free market economy and with free capital convertibility of currencies, the
investors want to invest more in those countries, which gives them the
maximum profits. The investors do not bother about distances of countries
and they prefer to have international assets in the profitable countries only.
Thus the chain reaction of the effect of recession in one country of
Southeast Asia is bound to have the effect of recession in other countries
of the region as well as the rest of the world.

The impact of free market economy on the common man in the
Southeast Asian countries is because of the inflationary rate of prices of
food articles. The recession and the inflationary prices are bound to affect
the common man. The result will be that rich will become more rich and
the poor will become more poor. The inequality in incomes is going to
affect the equilibrium of the society and may in legal terms increase the
crime rate in the society. The alarming trend is certainly a cause of serious
concern for the Southeast Asian countries. Moreover, unemployment is
going to increase rapidly in Southeast Asian countries by downsizing the
employment in the corporate business sector.

Because of the fall in real income of people in Southeast Asia, the
demand of the goods and services will decline resulting into less produc-
tion of goods. As the business is carried by the corporate world mainly it
is also likely that many of the business corporations may either close their
business or at least slow down their business ventures resulting in the
decline in GDP in these countries.

I11. THe Economic TRENDS IN OTHER COUNTRIES

The impact of economic crisis in Southeast Asian countries is not
limited to them only. The effect can be seen all over the world. Rather the
world scenario today is that of recession. The experts are analyzing that
now there is a global recession and it is bound to continue for some time.
Some experts even feel that the world economic scenario may not go that
far as in the year, of 1929 of world recession and depression causing

bankruptcy and huge unemployment.®

There is recession in Russia and it has not confined only to Russia and
the Eastern European countries only. Similarly the impact of the Southeast
Asian countries is not confined to Southeast Asian countries alone. The
Process of recession has affected, in ‘one way or the other, the other
countries of the world including the USA, Japan, the Western countries;
€Ven Australia will be affected by the backlash of recession of the
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Southcast Asian countries.,

It is observed that Japan because of large investments in the Southe;
Asian countries had to suffer great losses. Japanese banks were left to ]:'I“
on large NPA's and the Japanese companies in these countries had ;[d
«uffer huge losses. This process of recession in Japan started from the In:}
quarter of the last year in 1997. This has led to a considerable decline {',:

GDP in Japan also.

The East Asian countries, which have about 20 per cent share in the
world GDP, which are in the crisis of recession, have had the impact of
pulling other countries down. Many morc countries are expected to suffer
the backlash of recession including the USA and Australia.

In Russia the economy was made free and from the time it jumped into

free market economy it suffered the set back because it changed it's
ficient measures 10 make it workable. It is reported

economy without suf
that last year GDP in Russia declined and income decreased 4.5 per cent
.5 per cent. Thus Russia is

causing high inflation rate, prices increased 21
also in trouble economically and is also contributory to the world reces-
sion.

India too has witnessed the recessionary pressure with the growth rate
declining to about 4 per cent and the dollar is now above forty Rupees as
compared to about 34 Rupees last year. However, India has not been
forced to devalue its currency because the Indian economy though is quite
a free economy, by and large, yet it is still a planned economy. There is no
free capital convertibility and there are restrictions and control on the
foreign exchange to the outside world. Our Government through planning
has the capacity to determine the nature and extent (o which consumerism
will be allowed, and how the savings should be encouraged. The economy
has also the minimum control as to how the foreign investments should be
directed towards, selective, important and desired channel of economy:

India is a big country and can bear the shocks easily.
One learned author has observed:

Despite the cconomic sanctions, despite the paralysis of the
gifvernment‘s economic policy, despite the absence of indus-
trial recovery, and despite stagnant exports, India is beginning
to attract the interest of foreign investors once more. It is doin3
50 not because anything is particularly right here but things 4

going so badly elsewhere."
In the light of the abov [ er it 1
e above observation of the learned write? ‘l‘k jy ¥

js J1ke

assumed that inspi
at inspite of the effect of recession Indian economy
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recover soon. India is likely to increase its GDP b

coming year. 4

The International Monetary Fun s pai
picture in_ it’s l'att:sl “World Ecyonom?c (éﬁfgozﬁswidig:c:aa it Zombm
deteriorating plc.!ure of world economic condition becausz l;?”:;e i
sion in many Asian developing and emerging economies and Ja anE IFIECTS'
points out that the Russian financial crisis has raised the F;pe'crtrca i?’
defaull."" Whereas the World Bank points out a more positive looking
outloqk in its report on the East Asia. Though it acknowledges that the
crisis 1'n East IASla 1s unique in that “it fused a currency crisis, and regional
financial panic into a particularly virulent strand of economic malady.”"?

6 to 7 per cent in the

The basic and fundamental cause of recession and currencies crisis in
the emerging LDC’s countries, particularly Southeast Asian countries and
Russia, lies in blindly following the principles of free market economy.
These countries did not have proper workable conditions and some
minimum controls on the flow of foreign exchange to the developed
countries through the MNC’s. The crisis multiplies because reliance is
more on the international loans for the economic development of these
countries. Many countries have not repaid their loans. Thus foreign
investors are even afraid to invest in these countries at least for some years

before they see the recovery of the economies.

Healthy sign is that Malaysia and Russia have abandoned the conver-
tibility of currencies of ringgnit to varying degrees. The unrestricted
convertibility of currencies in these emerging countries contributes to-
wards the flight of the capital in hard currencies reserves. Such a trend of
depleting foreign exchange reserves ruins the economies of the LDC’s.

IV. WORLD’S FINANCIAL SCENARIO

The USA which is a joint economy generates about one fourth of the
world income. The impact of the USA through it’'s MNCs is not only felt
on the LDCs or emerging countries like the Southeast Asian countries but
is also significant on the developed countries of the west as well as Japan.
Realizing the effects of the unipolar world that there is a union of European
countries and they will have a common currency called Euro. Such a union
with a common currency will, to a great extent, do away with the monopoly
of dollar in this world. There is also a group of Oil Producing countries to
protect their economic interests. However the group of oil producing
countries is not on the strong and uniform currencies lines.
lar and the USA monopoly on

The point is that the monopoly of the dol
hould end. We should have

the world economic and political scen€ $
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ike Asian countrics, Russia ﬂ"d. G I'L ] Uropean
o and Oil Producing countries f' ¢ Westen,
: istic domination of any cqy
: an countries to combat the monopolistic d o busincs}; affn'l
l:ur‘opt. dlrlr;ll of countries on the world c(':on.o n A —— . ol'tfms'
;}r wever 'lpis very difficult because of indivi Uf > Politica,
owever, 1L 1S it 8 of countries.
social and economic problems within the group

regional grouping o
countries, African countric:

However, the IMF Managing Director Mic_hael Camde:su.s l;HaSI ;lghm
foreseen that there will be multipolar world alx the Tlo?ne ary thle » With
common Europeari currency, the Euro, which 'wl: ’ El[}'g ; ;:l Wugnh"
standing and capacity as a super-currency along. with t - ollar.'¢ Ha
has also said that apart from Euro, the Japanese Yen. will also have an
important role to play particularly after the strengthening of the Japanese
financial system."?

World Bank’s Chief economist Joseph Sliglitz has severely criticizeg
very recently IMF's handling of global crisis. He has severely criticized the
IMF for asking financially strapped countries to adopt austerity measures
that have led to an increase in poverty and human misery.'" In fact the \
world seems to be in favour of a proper warning system before the financia|
crisis begins. In this context G-22 members rightly expressed the need for
greater financial disclosures, Obviously the warnings given by the IMF
were not timely enough to prevent the crisis.'® In this connection this writer
is of the view that there is a need for a global regulatory authority with an
appropriate advance warning system in today’s world of huge financial
flow. IMF and World Bank have not played the desired role in this context.
A noted economist Milton Friedman has blamed interference of the IMF
and other agencies for the current financial crisis and said it should be

€y do good. He pointed out that
t's intervention in the market both
taxes and externally ‘via the IMF and other

present crisis is because of Governmen

internally via loans, subsidies or
agencies,20

. ltisrevealing to see the latest figures from the Institute of Intematio_na]
rinance (IIF) that the emerging economies in. the Asiy pacific regio"
rreetved 161 billion dollars in private flows in 1996. This flow not only
dropped dramatically ang disastrously to 59.7 billion dollars in 1997, b
115 also predicted to slump to a mere 19 4 billion dollars in 1998." Sl,lch
'S the alarming trend of the Southeast Asian countries in terms of forelg”
INvestment in these countries from the private sources. Therefore p|anmﬂﬂ
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V. Somi CORRECTIVE MEASURES FOR SOUTHEAST Asian Ecosomic Caiass

Srrategic planning 1s a must for the Southeast Asian countries to
recover from the malaise of economic crisis for accelerating their (j})i"s
and in financial spheres. To some extent the Indian economic planning anf]
financial controls through proper regulations of the foreign cxcl;ange
reserves and foreign investments might be helpful for these countries.
Although they may continue to have liberalization and liberalized economy
yet they should not continue with complete free market economy on the
principle of globalization. It should not be free for all in the Economic
Development and financial management. They should adopt regulatory
liberalized free market economy. These countries will have to set up their
priorities for the economic growth and learn to determine their priorities of
the areas in which to invest particularly the foreign investment.

The economic crisis in these countries is not merely of finance and
financial mismanagement though these are certainly contributory to the
crisis. The fundamental cause of the economic crisis in these countries is
the tendency to use the inflows for financing import of consumer goods.
Giving up foreign capital-led growth and instead concentrating putting
back the domestic capital at the centrestage can solve this.

One of the noted economists in India has opined that thus far the model
of development in these countries was to attract foreign capital inflows,
build production capacity and exports to the industrialized countries. The
presumption of these countries was that demand in the industrial countries
would continue iudefinitely. This is where the basic error lies for the
economic crisis in Southeast Asian countries.”

According to UNCTAD’s Trade and Development Report 1998, the
GDP growth in the newly industrialized countries i.e. Korea, Singapore
and Taiwan was affected “due to a sharp fall of world demand and prices
for such products as electronics, semiconductors, and petrochemicals.”*
Itis in the decline in the demand for the products produced in the Southeast
Asian countries lies the root cause of the economic crisis.

The IMF figures had forecast a growth rate of world output of 4.3 per
cent in World Economic Outlook of October 1997. The IMF has scaled
down the growth of the world output to 2 per cent, in 1998. This points out
the weak analysis of the IMF. If IMF could not predict accurately the
decline in the world demand then we cannot totally blame the Asian banks
and financial institutions to have failed to anticipate the decline in the
World demand of the products of these countries. Nonetheless it does not
Mean the Asian banks can be absolved of their responsibility. Indeed even

k
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Thus far in these countries the foreign capital inflows investme
used mote for import of consumer goods. Hence
have 10 use the foreign capital inflows only
sectors of the economy 10 be determined by

forth these countries will
N investing in the Priority
cach respective country.

The Southeast Asian countries’

strategy of foreign capital INvestmen,
flows and exported growth has

to be drastically changed once for all.
Instead these countries will have to increase domestic demand. In the
absence of a buoyant world demand these countries have to look for the
mvert looking strategics, in order to drastically increase the domestic
demand level of the products.

Jhunjhunwala, a noted
tmes should

foreig

economist of Indi
adopt complete deb standstil].
ninvestors lose money “after all,

wrong investment decision as are the d

4, suggests that these coup.-
He goes on to opine let the
they are as much a party to the
omestic bankers™

He further suggests that then the task w
Imposing higher import tariffs and usin
should do this. This strategy would be
exports by *Administrative measures

ould be to balance the trade gap.
g for the cross-subsidized exports
akin to the China promoting her

". This would certainly revive domes-
tic production. Soon as the domestic production pickup, the wage fund will

expand and create domestic demand of products in these countries. Such
4 step s likely 10 lead to the revival of the domestic economy out of the
economic crisis being faced by these countries, s

Even to some extent the working of the corporate sector has to improve
I's governance by reducing as much use of foreign capital as possible so
that 1t does not cause strain on the domestic cconomy of these countries.
Moreover, the Banks should function with transparency and seriously
understanding the cconomic crisis that has crept in and should work under
the control of the National Bank of the respective countries.

Last but not the leas it is suggested th
should be able 10 develop the syste
The present financial Scenario is thy
18 10 the USA. This is re

at, if possible, the Asian countries
m of Asian currency reserve system.
t the Asian reserves and capital flight

: sulting in the appreciation of the dollars every day
with the parallel decline of the Asian currencies, If the Asian reserve is able

O pullit’s reserves from the dollar and spread it within Asia, then the dollar’

e *‘*’Ufid o decline and (he Asian currencies would correspondingly
“ppreciate. Such a step woylg help ultimately for these countries deb!
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1 » <1 »yt :f"
fcpu_\-'l‘[“lt‘l'll a bit easier.

VI. CONCLUSIONS

The Southeast Asian countries, by and large, by purely following the
free market economy and globalization principles have led themselves
into a deep mess of economic recession and crisis. One of the fundamental
causes of such recession in the economies of these countries was the
decline in the world demand of their products in the industrialized
countries. As the figures have been shown in this paper even the IMF could
not predict the declining trend of the world demand and consequent
decline in the GDP growth of the Southeast Asian countries. Some experts
have started doubting the role of the International Monetary Fund to
predict such kind of economic crisis in the world. Some even go to the
extent of saying that IMF should be abolished when it is not able to perform
its functions properly. However, certainly the global economic crisis has
made us realize that we do need an international regulatory authority to
monitor the world economy with proper kind of warning system so that
such crisis should be prevented before the crisis occurs in any country.

This writer has suggested some solutions for the quick recovery of the

Southeast Asian countries out of the mess of the economic crisis of
recession in order to generate the economic growth in these countries. The
measures include to do away with the purely export oriented growth of the

economy in order to resuscitate the growth on the basis of the domestic

demand in these countries. It is also suggested, inter alia, that the need of
and create Asian currencies

the hour in these countries is to develop

reserve system so that there is depreciation of the dollar and appreciation
of the Asian currencies. If some of the suggestions as listed in this paper
are followed by the respective Southeast Asian countries, the writer is quite
hopeful, that the Southeast Asian countries will be out of the crisis of the

economy and their economies will surge Soon.
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ATIONAL CRIMINAL COURT : TRIGGER
MECHANISMS

Gurdip Singh*

[NTERN

o doubt, that the horrors of Second World
he cruelty, the exterminations, the holocaust—

never happen again. And yet they have. In Cambodia, in
zegovina, in Rwanda. Our time, this decade

hat man’s capacity for evil knows no limits.
Kofi Annan
UN Secretary General

Many thought, n
War—the camps, 1
could
Bosnia and Her
even, has shown us'1

inal responsibility has recent origin.

The concept of international crim
ission of grave crimes which

The Second World War witnessed the comm
shake the conscience of humanity. Millions of children, women and men

have been victims of unimaginable atrocities; millions were killed or
disabled; millions were uprooted from their homes; millions were gravely
traumatized at the psychological level: millions of children were made
orphans or lost all contact with their parents; young women were subjected
to sexual violence. This led to the emergence of the concept of interna-
tional criminal responsibility of the perpetrators of international crimes
which were defined as crimes against peace, war crimes and crimes against
humanity in the Charter of the International Military Tribunal.

International Law Commission, 1n 1948, initiated studies to explore
the possibility of establishing a permanent international criminal court.
However, no such court could be established due 10 prevailing political
climate saturated with national rivalries and tensions. The commission of
horrifying crimes against humanity in the form of genocide, ethnic
cleansing and sexual violence against women in former Yugoslavia and
ijanda prompted the UN Security Concil to set up an ad hoc war crimes
1r1punal for former Yugoslavia in 1993 at the Hague and an ad hoc war
cnimes tribunal for Rwanda in 1994 at Arusha, Tanzania. Both the ad hoc
tribunals have issued indictments and arrest warrants. The work of the
,Hag“e Tribunal and Arusha Tribunal demonstrates that international
Investigations and prosecutions of persons responsible for serious viola-
tions of international humanitarian law are possible and credible. Both
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tribunals have adopted rules of procedure and evidence which noy, for
the vital core of an international code of criminal procedure and eVidene
and have created positive environment for the establishment qf az
international criminal court.' On 17 July 1998, a statute for the establig},
ment of an international criminal court was adopted at the UN Diplomatic
Conference held at Rome to set up International Criminal Court g the
Hague.
I. TRIGGER MECHANISMS

One of the core issues concerning the International Criminal Cour j
the question of mechanism to trigger the jurisdiction of the Court. I ,
situation where crimes such as genocide, crimes against humanity, or wg,
crimes covered by the Statute have been committed, when would the Coyyy
have jurisdiction to try persons alleged to be responsible for these crimeg?
Who has the locus standi to invoke the jurisdiction of the Court? Shoulq
Security Council be authorized to exclusively invoke the jurisdiction of the
Court? Should the General Assembly of the United Nations have locys
standi to trigger the jurisdiction of the Court? Should states also have locus
standi to invoke the jurisdiction of the Court? Should inter-governmental
organizations and the non-governmental organizations (NGQO’s) also have
the locus standi to invoke the jurisdiction of the Court? Should individuals
be empowered to trigger the jurisdiction of the Court?

The Statute provides that the Court may exercise its jurisdiction with
respect to a crime covered by the Statute if a State Party refers to the
prosecutor a situation in which one or more crimes appear to have been
committed or the Security Council, acting under Chapter VII of the
Charter, refers to the prosecutor a situation in which one or more such
crimes appear to have been committed or the prosecutor has initiated an

investigation in respect of such a crime.?
A. Referral by a State Party

The first trigger mechanism of the Statute of the International Crimir}ﬂl
Court that could activate jurisdiction of the Court relates to a complaint
lodged by a State Party or State Parties. A State Party has the locus .sran:f
to lodge a complaint with the prosecutor and request him to investigat .tﬁz
situation for the purpose of determining whether one or more Spe¢!
persons should be charged with the commission of the alleged crime:
far as possible, a referral shall specify the relevant circumstances an
accompanied by such supporting documentation as in available 10
State referring the situation.®

the
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B. Referral by the Security Council

The second trigger mechanism of

Criminal Court enables the Security Council, acting under Ch
(he UN Charter, 0 refer a situation to the prosecutor Thapter V'II_ of
regarding the reference to the prosecutor by the Securit - Ihe provision
: ; b ¥ Council has been
the subject of extensive debate. It was proposed that in any situati ;
which the Security Council is involved, the Security Council sho‘;:l w.;.:nh
grant permission to the Court before the Court could act. Hovl.:ever 50::;
Suates expressed concern regarding the political nature of the St;curit
Council and the possible veto by one of the five permanent members tz
prevent the Court from taking action. Since most conflict situations in the
world would likely be on the agenda of the Security Council, many
believed that this provision could grant the Security Council tremendous
control over the Court. The Statute puts the controversy to rest by enabling

the Security Council, acting under Chapter VII of the UN Charter to refer
a situation to the prosecutor.

the Statute of the International

The provision empowering the Security Council to refer a situation to
the prosecutor differentiates the trigger mechanism of the International
Criminal Court from the trigger mechanism of the International Court of
Justice wherein Security Council has no locus standi to invoke the
jurisdiction of the Court in contentious cases involving States. In the case
of International Court of Justice, the Security Council has the procedural
capacity to seek the advisory opinion of the Court.

C. Trigger by the Prosecutor

The third trigger mechanism of the Statute of the International Criminal
Court allows the prosecutor to initiate investigations propr oot G A
basis of information on crimes covered within the jUfiSd'C_uon & _the
Court.’ The prosecutor shall analyse the seriousness of t.h_e mfcl)rmaUDH
received and for this purpose, the prosecutor ma?r seek additional informa-
tion from States, organs of the United Nations, intergovernmental or ﬂf:.“;
governmental organizations, or other reliable sources th,al N pr(i;?lslc(;t
deems appropriate, and may receive written or oral t.estlmony atbl jae
of the Court.® If the prosecutor concludes that .there is a re.:-}.s?nlaCi?a .
to proceed with an investigation, he shall submit o e Pn‘f-h e ort-
a request for authorization of an investigation, togeth?r W a;y;ulf'[;rial
ing material collected.” Victims may make repre§enl_at10ﬂs e ur:St and
Chamber * If the Pre-Trial Chamber, upon examm-atwﬂ of the.: t:f; basis to
the accompanying material, considers that there 1S 2 rei??;ﬂ within the
Proceed with an investigation, and that lhe. case appears cement of the
jurisdiction of the Court, it shall quthorize the commen
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investigation, without prujudicc‘lo subscquc_l*tl“[d'tf.lcrm;rl::llons h?, the
Cnuﬁ ith regard to the jurisclictuIm and admissi :n ity 0 ‘{ e case.” T,
refusal of the request by the Pre-Trial Chamber to authorize the INVestigy
tion shall not preclude the presentation of a sul?sequcnl ['(:quc:g[ by the
prosecutor based on new facts or evidence regarding the same Situation 1
If after the preliminary examination, the prosecutor concludes that the
information provided does not constitute a l'c?asonable basis for it
investigation, he shall inform those who provided the information_n
However, this shall not preclude the prosecutor from considering furthe;
information submitted to him regarding the same situation in the light of
new facts or evidence.'

The trigger mechanism by the prosecutor takes account of th
versy in the UN Conference on the Establishment
Criminal Court on the issue of allowin

the Court. On the one hand, it was pointed out that an independept
prosecutor was necessary for an independent and effective court. On the
other hand, it was felt that in order to prevent abuse of power, the
prosecutor’s role should be checked by an independent chamber of the

court. The Statute provides for the establishment of a Pre-Trial Chamber
to check the prosecutor’s role and to prevent abuse of power.

€ contro.
of the Internationg)
g a prosecutor to bring a matter to

II. DEFERRAL OF INVESTIGATION OR PROSECUTION

C n

hanisms to trigger the jurisdict
: o _ Jurisdiction of the
S(i)t;rti 1;40 ";l\’estigahon > Prosecution may be commenced or proceeded
! nder the Statute for a period of 12 months after the Security Council,

apter VII of the Charter of the United
o that effect. 13 Furthermore, the Security
rene“i the request to defer the commence-
Prosecution.!* The pivotal role of the Security
Or prosecution Proceedings may be justified
ponsibility of the Security Council for the

; requested the Court ¢
also has the power to
ment of the Investigation or

.Com}cil In the investigation

Council

oven lose sight of (he : 'onal peace ang security. One cannot, how-
Security Council op ¢ 'Mplications of such a commanding role of the
Court ¢ Judicial independence and effectiveness of the

l ;
11. Issugs OF Amussmluw

A. Inadnu'ssibﬁirv
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the case is being investigated or prosecute

(a) . ek ;
jurisdiction over it;

d by a State which has
(b) the case has been investigated by a State which has jurisdicr:
over it and the State has decided not to prosecute }ll;]n P

concerned; person

() e pesson concerned has already been tried for conduct which
is the subject matter of the complaint; c

(d) the case is not of sufficient gravity to justify further action by the
Court. )

B. Preliminary Rulings Regarding Admissibiliry

When a situation has been referred to the Court and the prosecutor has
determined that there would be a reasonable basis to commence an
investigation, the prosecutor shall notify all States Parties.” Within a
month of the receipt of the notice, a State may inform the Court that it is
investigating or has investigated its nationals or others within its jurisdic-
tion.'” At the request of that State, the prosecutor shall defer to the State’s
investigation of those persons unless the Pre-Trial Chamber, on the
application of the prosecutor, decides to authorize the investigation.'
However, the State concerned or the prosecutor may appeal to the Appeals
Chamber against a ruling of the Pre-Trjal Chamber."”

C. Challenges to the Jurisdiction of the Court or
the Admissibility of the Case

The Court shall satisfy itself that it has jurisdiction in any cas¢ brought
before it.2" The Court may, on its own motion, determine the adm?ss%bil%w
of a case.?' Challenges to the jurisdiction of the Court or to the admissibility
of the case may be made by:*

d or a person for whom a warrant of arrest or a summons

(a) anaccuse
to appear has been issued;

(b) a State which has jurisdiction over 2
investigating or prosecuting the ca
prosecuted;

(¢) a State from which acceptance of
ek a ruling from the Cou

case on the ground that it is
se or has investigated or

jurisdiction is required.

recarding a question
‘The prosecutor may se rt reg gaq
of jurisdiction or admissibility.”
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IV. T TriaL

The trial of the accused shall be by the Trial Chamber
ensure that a trial is f:

*I' Which shayy

air and expeditious and is conducted with fy); fespecy

for the rights of the accused and due regard for the respect of the "iCtirng

and witnesses.** At the commencement of the trial, the Trial Chambe, Shalil

have read to the accused the charges previously confirmed by the Pre*Trial

Chamber. The Trial Chamber shall satisfy itself that the accused upgg,.

stands the nature of the charges. It shall afford the accused the Oppgrtunity

o make an admission of guilt or to plead not guilty. Article 67 of the Statyte

protects the rights of the accused by providing that the accused sha| p,
entitled to a public hearing and to a fair hearing conducted impartially,

Everyone shall be

presumed innocent until proved guilty. The ony, is
on the Prosecutor to prove the guilt of the accused 25

A. The Rights of the Victims and Witnesses

Article 68 of the Statute of the International Crimina] Court addresges
several aspects of the rights of the victims. The Court is required to take
adequate measures to protect victi itnesses. This is essential. Since
victims often fear retaliation if they testify against the accused, the Statute
provides that their physical pro

tection should be guaranteed by the Coury
through the provision of adequate privacy and security,

The Statute also States that the

tation of evidence by electronic
1S a minor at the time
violence can request i

gs or allow presen-
special means. An accused who
of the acts or a victim of sexual

or other
of the perpetration
N camera hearings,

0 hear directly why the

relate their personal suffering,

B. Right to Compensation, Restitution and Rehabilitation
The issue of réparation to t
United Natig

i 10ns human rights in
ration of Human Rights. The C

detail the right to Teparation for

he victims has been addressed in Sevzlr:ﬂ
Struments, including the Universal th e
onvention against Torture also sets Ohave
the survivors of torture and payments
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INTERN
peen made through a United Nations Voluntary Fund for the victims of
Article 75 of the Statute addresses the issue of reparation to the

torture: e b . : -
victims. It requires the Court to establish principles relating to reparations
0 victims in the form of restitution, compensation, and rehabilitation. The,

either upon request or its own motion in exceptional circum-

Court may, €1t
gtances determine the scope and extent of any damage, loss or injury to

victims and may order directly against a convicted person appropriate
repﬂi'iltiU"- Where appropriate, the Court may order for reparation to be
made through Trust Fund established under the Statute for the benefit of

victims of crimes and families of such victims.
V. CONCLUSION

International crimes are subject to universal jurisdiction in addition to

national jurisdictions.” Therefore, International Criminal Court’s jurisdic-

to national jurisdictions. Accordingly, International
small number of

unity to those
in

tion is complementary
Criminal Court will never be able to try more than a

defendants. Its institutional importance lies in denying imp
responsible for serious violations of international humanitarian law,

deterrence of major violations and in providing an effective
I or judicial systems fail to

th standards stated in the

fostering real
criminal jurisdiction when state prosecutoria

investigate and prosecute in conformity wi
Statute.
1 criminal responsibility clouds the traditional
subject of international law. International

Criminal Court has jurisdiction over natural persons who commit crimes
covered within the jurisdiction of the Court.” A person who commits a
crime covered within the jurisdiction of the Court is individually responsible
and liable for punishment. The Statute imposes individual criminal
responsibility on persons who commit international crimes covered within
the jurisdiction of the Court. However, individuals do not have the
procedural capacity to trigger the jurisdiction of the Court. The procedural
capacity of the individuals, under the Statute of the International Criminal
Cﬂ}lrt is not at par with States who have locus standi to trigger the
jurisdiction of the Court. In addition to States, UN Security Council and the
Prosecutor have the locus standi to trigger the jurisdiction of the Court. The
General Assembly, principal deliberative organ of the United Nations, has
::’ldpi&wer to invoke the jurisdif:tior: of the Court. The inter-governmental
etk On-gC?Vz’:Irnrj{]elr]tal Organizations (NGO’s) also have no power to
Oke the jurisdiction of the Court.

Unitlnlemational criminal justice demands that General Assembly of the
ed Nations should be empowered to trigger the jurisdiction of the

The principle of individua
view that individual is not

S PR Y
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International Criminal Court in view uf' the spccm‘l.
permanent members in the Security C_oun-:||+ The‘ provisi
empowering the Security Council to invoke Fhe Jurisdic
may, in practice, be frustrated by the exercise of velo

member. In case of failure of the Security Council to act u
of the UN Charter for invokin

makes General Assembly

priviIEge of
on of the Sy the

; Laty,
tion of the Cauc
by

|

d pt‘:rmanEm
nder Chape, Vi
g the jurisdiction of the Court, the Chare,
responsible for complying with the enforceme“l
obligations of the Security Council. The lack of procedural Capacity of the
General Assembly in the trigger mechanism of the Court Creates Jeg,
vaccum. The ratione personae jurisdiction of the Internationg] Criminal
Court merits expansion to cover the General Assembly of (he Unitey
Nations especially in cases where Security Council fails 1o ACL unde,
Chapter VII of the Charter in invoking

the jurisdiction of the Court,

International criminal law is focus
international crimes 1q Justice and

goal would be accomplished onl
and non-gov

sed at bringing the Perpetrators of
also to bring justice to the victims, Th;s
y if the individuals, imer—gcvernmema]
ernmental organizations have the Power to ignite the Jurisdic-
tion of the International Criminal Court. The procedural Capacity of the
individuals should be gt par with the States in the administration of
International criminal Justice. The VEIy reason that internationg] Crimes
occur is that the international community has so far been unable tq

brought to justice. Until the
demonstrate that thoge who
ultimately bear the responsibility for

violations of the most fundamental
rules for the protection of human beings are brought to justice, history will
repeat itself,
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SURROGACY : LEGAL IMPLICATIONS

M. Sridharacharyulu*
K. Prashant Rao**

I. INTRODUCTION

Irrespective of gender differences, every person has a naturg] right |
his/her body. It forms a part of the right to life which is guaranteeq b-a
Article 21 of the Constitution of India. Procreation of children i 5 part 05;
this night to life. There are revolutionary developments in medica] SCience
with significant breakthroughs in reproductive technology. Any scientifi,
advancement 1s to serve mankind. Test-tube babies, artificia] insemipg.
tion, in-vitro fertilization, sex selection, surrogate motherhood are SOme of
the new expressions reflecting the novel aspects of modern life posing 5
new challenge to the legal control of social behaviour. These new
reproductive techniques have a far reaching impact on the ethijca] and
moral standards of the society, especially the marital relations betweey
spouses. This revolutionary medical advancement tends to offer the
woman a freedom of choice to have or not to have or to space out or to

design her own child or a child for an infertile group. Amongst these
medical advancements the most controversial and deb

ated issue has been
the concept of “Surrogate Motherhood”. |

Due to increased medication, sometimes unwanted, and wide spread
chemical pollution of environment affecting the general strengths of a
human being, infertility is increasing alarmingly in modern society.
Hitherto, adoption was the only method available to a childless couple till
medical science found artificial insemination and in-vitro fertilization as
the alternative processes to have a child through non-coital reproductive
technique. The other natural way is coital reproduction through another
woman, which may not be’ acceptable to pro-ethical altruistic puritans.

I1. MEANING OF SURROGACY

Surrogacy is the practice whereby a woman carries a child for anothef
with the intention that the child should be handed over after birth eithef f'::
a fee or voluntarily. This carrying of a child may take different form* r
mother who cannot bear a child for herself may commission anolh}fe
voman to carry a child for her. The mother who asks another to cam ! 0
Pfﬁgnﬁﬂcy for her 1S called “Commissioning M(}ther"' and the woman W

y
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regnancy for her is (I:all.ed “Commissioning Mother”, and the wom;

aarees to bear the child in her womb is called the “Carrying Mm]:“‘d‘r,l "';lm
::E:mmissinﬂiﬂg mother s provide the egg, so she is called the ‘:.Cr} ' }]C
Mother” also. The genetic father is the husband of the ccnrnmissim:?llc
qother of an anonymous donor. The child’s conception and birth inv(c]:[lmg
several combinations of persons in different contexts. Surrogacy jnm]:ES
artificial insemination, where the carrying mother is the genetic mnthzs
inseminated with the semen of the infertile woman’s husband. In case th;
egg and semen come from the commissioning couple through in-vitro
fertilization and the resultant embryo is transferred to and implanted in the
carrying mother, it is surrogacy involving artificial insemination. These
are some of the possible combinations of persons who are relevant to the
child’s conception and birth. The advancement of science provided an
alternative to reproduction through sexual intercourse, making surrogate
motherhood a common form of non-coital reproduction (non-sexual

reproduction).

“Surrogate Mother” is the term generally used to describe a gestating
mother, who lets her womb out. According to the Oxford Dictionary, a
surrogate is a substitute for a person in a specific role or office. It has
explained it like this “a person acting the role of mother, a woman who
bears a child on behalf of another woman from her own egg fertilized by
the other woman’s partner”. Surrogate motherhood is not a treatment for
the historical problem of infertility, but it is a means for procuring a child
genetically related to atleast one person of the childless couple.

If the surrogacy involves payment of money, it is termed as “Commer-
cial Surrogacy”, if not, it is called “Altruistic Surrogacy”. Altruistic
Surrogacy arrangements arise out of friendship involving only friends

and/or relatives.
1I1. REASONS FOR SURROGACY

n the conceived foetus due to a history of
r to go in for this arrange-

metimes kidney diseases or

A woman who cannot retai
Spontaneous abortion may demand her partne
ment to fulfil her dream of having a child. So ;
multiple sclerosis may threaten the very life of the pregnant womat. In the
advanced mechanical and commercial world, it may not be unimaginable

. fora figure conscious woman to desire that some other woman shou.ld bear
a child for her, Career may also be cited as a reason for encouraging the
husband to go in for a surrogate arrangement.

In practice two methods of surrogate mothernoo

a sperm which 1s introduced by
h the oocytes of a woman, the

d are employed:

i 1'_0“3 commissioning father donates
S¢Mination for in-vitro fertilization wit
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surrogate mother. The insemination can be natural or arti
custody of the child will be surrendered to the biological
donated the sperm. This is the common method of surrogate

This is called partial surrogacy, because the genetic origin is
of the commissioning parents,

ficial 2
father, W ;
thhErhgod‘]
found one

2. The second form of surrogate motherhood is also thy
fertilization, but preceded by transplantation of embryo fro
ovum after it is fertilized in vitro, into the uterus of the sur
The child will be given back to the donor of the ovum.

This procedure of utilising in-vitro-fertilization
full’ surrogacy since the commissioning parents
the genetic material for the child. IVF surrogacy
example, the first recorded birth in
1989 and 1991 eleven requests
Monash IVF programme® and in 1
in Victoria was reported.®

rogate mﬂthen

(IVF) has beep termeg
S may have provided all
1S Comparatively rae, For
Australia took place in 1988 4 Betweep
for IVF Surrogacy were made to the
994 a failed attempt at such g Procedure

IV, HisToricaL BAckGrounD

Surrogate motherhood was first reported from Britain on 4t

1985. For $7475, Kim Cotton agreed to bear a child. She was a
married woman with two children

husband’s sperm for an American
Social Service Director, Alan

h January,

28 year old
. She was inseminated with the hiring

couple. Within hours of the birth, the

Gorst, the Council Authority in North
London borough of Barnet, said the Council was responsible for the

welfare of all the babies born in the area and opined that any money
transaction involving a child would be unlawful.?

The report of the 16 member Committee of Enquiry chaired by Dame
Mary Warnock, appointed by the Health Department in UK in 1982
emphasized that sale of a child for money consideration is inherent in
nearly all cases of surrogacy. However, the Committee recommended
legal recognition of heterologous artificial insemination and setting up ”{
a statutory body to monitor infertility services and in-vitro-fertilization.

V. MISNOMER OF SURROGACY

A Canadian writer Suzanne Rossel Scorsone says that the"tgﬂz
“surrogate” in this sort of case s actually a misnomer. A “surrogate lfhe
“delegate” or a “proxy”, whereas the one contracted woman is, infact, A
genetic and biological mother of the child and surrogate to e onE-t an
newer form, gestational SUrrogacy uses in-vitro-fertilization to ,mplm;e in
embryo conceived from the ovum and sperm of the contracting Couplatc

& woman who carries and nourishes a child who is not genetically ¢
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nts at blﬁh

pare . s
one is a surrogate mother, it is the “social” mother. "

If any ; : Accordir
: ) : 1
, Dr. poornima Advani, Consulting Physical Therapist and a Doctorate irgx

law,!! A procedure meant to provide the missing ingredient and
ield succor to female member unab.le o carry A foetus to full term, llmﬁ;
been misused. ill l‘JSBd and c_ommen::c.tl:sed raising queer issues rcgardim‘:
e rights of a l_hlrd party ln\'F)]\'Ed in the process.... Its misuse by the
Jffluent who desire to have their genetic child coupled with the luxtfry of
the wife not having to bear 'lhe pains of procreation has popularised the
procedure more than it was intended for.

With women coming forward to receive an embryo to surrender her
entire instinct of motherly love, the most sublime and divine of emotions
that human beings have ever known or shall ever fathom hereafter, the
question arises is this what the Almighty had created Mother's love for?"?

crimi“a]

Commercialisation of the surrogacy facility has allowed a free play for
brokers and service agencies who advertise in the Classifieds columns of
the newspapers. One such advertisement found in the “Pioneer” reads
wanted motherhood on loan for a happy, educated couple. Those sepa-
rated or unmarried but adult, may please contact.... Married women should
have the consent of the husband. Adequate compensation. Baroda women

first preference.’

Another advertisement talked about very large compensation. It said,
‘wanted surrogate mother to bear a child for a young, rich good looking
Brahmin couple. Very large compensation. If required comfortable and
secure future life assured....’* It is expected that in near future one may
find a column in the classified ads “Womb for sale” or “Womb for lease”.
Those giving advertisements may even want positive genetic features like
_800{1 height, characteristic features, beautiful teeth line and a fair complex-
ion,

VI. LEGAL CONTROLS IN DIFFERENT COUNTRIES
A. USA

Regulation of surrogate arrangements vary from state to state. Nevada
amended its Adoptive Statutes in 1988 but failed to specifically address the
'Ssue of surrogacy contracts. However, there is @ reference in this amepd-
ment to “Illegal Surrogacy Contracts”. Lousiana passed a legislation
p:;ii;lng surrogacy contracts null, void and unenforceahle. It ';Geshm;
declar:d penalties for violation. Indiana passed 2 !aw in }93 W lC‘

all surrogacy agreements, written Of oral, which provide compen

Salig i g
" 10 be unenforceable. It does not criminalise them.
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Kentucky also enacted a law making compensation for surrg
surrogate brokers illegal and surrogate contracts unenforceable.
if there is no written contract and no compensation involved,

alln . B _ SUrTogate
agreements are permissible. Penalties for violation of this law ¢

dime fﬂ}m
the Child Selling Statutes and include $500 to $2000 fines and SIX m

oo e ) s Onthg
imprisonment. Washington D.C. prohibited surrogate parenting ¢qp,
tracts.'” In Minnesota, it is a criminal offence to enter into Or arrange
surrogacy contracts.

Zaleg anq
HU“’Wer,

Michigan legislation (1988) provides S years

imprisonment gpq
$50,000 fines for surrogate brokers. It

Is a crime to enter into or assigt i,
the formation of surrogacy contracts for compensation. Nebraska’s law

make surrogacy contracts null, void and unenforceable, if compensatiop

is involved.' According to New Jersey Law, surrogacy contracts are not
illegal but they are unenforceable.

American Bar Association recommended uniform treatment through-
out the United States. According to Association, surrogacy can be ac-
cepted as an option for a married couple with an infertile wife, with a
provision that upto 180 days of conception, surrogate mother can cancel

the contract; after 180 days, the child belongs to the married couple, if the
contract is not cancelled.”

B. Taiwan

Taiwan has imposed a total ban on all surrogacy arrangements. Health
Minister Chan-Chi-Shean proposed to lift the ban on surrogate mother-
hood as his first major policy announcement on 12th September, 1997.
According to the Department of Health, the surrogate mother contracts
must be certified by the courts and cannot be used for commercial
purposes. Also surrogate mothers must be healthy married women l:?e-
tween the ages of 20-40 years who have previously had atleast one child
of their own. Divorced women and those whose children have died are not
eligible to be hired as surrogate mothers under the new policy. These

5 ; R : e
restrictions aim to avoid disputes that would occur over possession of th
new borns.

According to the Department of Health Statistics, one out of e‘:c?
seven Taiwan couples is unable to bear children. The condition is mzanr:rl Ys
a result of the female spouse being unable to conceive due 0 proble of
with her womb. In Taiwan, the procedure to surgically implant 2 Spermmg
a fertilized egg into the surrogate mother costs about $3500. ‘.Msnbirlh
couple has to pay the surrogate mother’s contract fee, the child
cXpenses at the hospital and the related health care costs."
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C. UK

The Sur'rogacy Arrangement Act, 1985 prohibits commerci

engaging women to act as surrogate mothers. Brea 'L‘chml agencies
shable with a fine upto £ 2000 or three months cf ~nf p.mh’b“i”“
mothers and comrnissioning parents are exem"t }mpns?nnlagnt.
surrogacy services is punishable with a sifr:il;?mmzili;r;ﬁ:ﬁ;

from
15 p'l.lﬂi
gurrogate
Adverlising
ﬁne_l‘?

An order of the court made under section 30 of the Human Fertilizati
i Bibryology. Act, 1980"provides fora childta be treated inﬂlm asihe
child of the parties to a marriage if the child has been carried b 2;Wwas the
other than the wife as a result of human assisted reproduction ;i lic:':"tl?an
must be made within six months of the child’s birth and the ;:hil[:ﬁs hao:z:

must be with the husband and wife at the time of the application.”

After a series of c
to prevent commerci
pounced on June 12,
surrogate motherhood wo
be set up by the Government.
Karen Roche, who was understood

from a Dutch couple to have a baby fo
child and kept it. The Dutch family made the arrangement with the help of

COTS, an organisation set up by kim Cotton, Britain’s first surrogate for

childless couples.”

ases that highlighted the way legislation was failing

1997 that laws to impose greater controls on
uld be considered by an independent inquiry to
There was public concern over the case of
to have received £ 12000 in expenses

D. Australia

stralia regulated surrogate motherhood by enactments.
id surrogacy form unpaid or

s for paid surrogacy- There

Six states in Au
These laws distinguish commercial or pa

altruistic surrogacy, while providing penaltie

are different laws in these six states, yet they
enactments (i) prevents advertising of surrogacy and emergence of

commercial surrogacy agenies, such as those exist in the United States;
and (ii) make surrogacy agreements unenforceable.

In Victoria, the Infertility (Medical Procedures) Act, 1984 (IMP Act)
renders both commercial and altruistic surrogacy arrangements void apd
therefore unenforceable.?* Criminal penalties are imposed upon‘the parties
0 a commercial surrogacy agreement. However, an exception in the IMP

f"‘t_ provides that IVF procedure can be accepted only when 2 recipient is
nlikely to become pregnant.
a child through artificial

ho get
f section 10 (c) of the

But the commissioning couple W
ition clause ©

inseminar: : '
emination will come under the prﬂhlb

alisation, the Health Minister, Tessa Jowell an-

r them. She later decided to have the -

have similar objectives. The
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Statas of Children (Amendment) Act, 1984 {Vu'lutial}. whic
resulung child ol surropacy agreement (o be that of (he
and her husband, while denying the relationship between

commissioming sperm donor.*' As o consequence
have to resont 1o adoption or

LAW Ity I"N-'\I

h deep,, the
SUITOp e Moy,
the chilg il )

£ d 11,
\ cnmmlsslunin;r Cop ”"'
puardianship provisions, 'Ple
| Section 30(2) of the Infertility (Medical Procedure) Act,
IS surrogacy agreements involvi

¥ : 1984, Prohjy,.
| ng any kind ol payments of AN altemypy g
it It may include costs of medicine, treatment and even delivery |u!: 8
the surrogate mother in lurch, | Hstic .~aurrc:wr"-t
arrangement, the surrogate il-‘i-‘iisl:lncc «gdty
as that would be tre

. i il tlH,
which Villates the
arrangement,?*

wven in case of altry
mother would be left with no
ated as commerceial clement,

In the Australian capital territory, the Substitute Parent Agreemepys
Act, 1994, renders substitute parent agreement void.? This Act '
payment of expenses of the surrogate. mother in altruistic
while making commercial surrogacy an offence, According
altriuistic surrogacy arrangements are unenforceable in
means that while entering an altruistic surrogacy
offence, the agreement is legally ineffective
be the legal mother as if no agreement

il”UW5
agreement,
Lo this Aet,
acourt of law, This
agreement is not gy
and the surrogate mother wil|
has been made.??

According to Section 5(1) of the Artifici
where a married woman gives birth to a ¢
conception (either artificial conception by d
of her husband, the donor of the g
with the child and the husband is

al Conception Act, 1985,
hild as the result of artificial
onor or IVF) with the consent
ametes will have no legal relationship
presumed to be the father of the child.
Therefore, the commissioning parents will have no claim over the child.

In South Australia, a surrogacy contract™ and a procuration contract ¥ are
illegal and void.™ The Family Rel

ationships Act, 1975, distinguishes
between altruistic and commercial surrogacy agreements making it an
offence to be involved In commercial surrogacy agreement® while fwt
penalising parties to an altruistic surrogacy agreement. A Parliamentaran
Honorable R.S. Ritson gave out the reasons:™
One cannot legislate to prevent private agreements amongst
People to arrange for the pregnancy and birth of a child, and fﬂ'[
a friend to have custody of that child as if that person were Ih;
parent. T guess that it wi] £0 On to a certain extent, but we ncf‘
10 prevent some of the distressing and unhappy litigations [l“;
have occurred in the other countries and prevent in Pam.cfl_ am
the Transatlantjc trade which has occurred, where “gcnm;som
the UK have advertised surrogacy services and people 1f
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rrica have crosse :
North America rossed to England 1o 1k adviantage of
¢ 0

(hose SCrVICes.

Quccnsl:md's Surrogate Parenthood Act, 1988 has stmilar 51

1 ‘.r ¥ oy ATa] LY o . ; I . I(]v .
making commercial surrogacy contracts void." [y, Tasmania {:ml l‘-';”l-'-.
: cinl o : , - o, I altru-
istic and commercial surrogacy contracts are void and “"ﬂnfurccf:];j{_ r
¥ . ¢ J 14 ‘ " - a8
et e Surrogacy Contracts Act, 1993.% [t punishes only c;,,,,,,,cml,,l
L

M
coﬂtfﬂC[b.

Apart from the legal controls in the aforesaid countries, France has
banned surrogate motherhood as violating bodies of women and subvert-
ing adoption whereas Germany has imposed a total ban on | forms of

surrogacy.
VII. SURROGATE MOTHERHOOD AND LEGAL IMPLICATIONS

Offering money to the woman concerned for surrogacy may lead to an
invasion of their private lives. It may, thus, result in exploitation of woman
in a new way. Another question is whether renting out the womb is against
public policy, if it permits transfer of money for the use of woman’s organ,
womb? The other problems including the health may develop. In case of
abortion, several other complications may not be possible to be easily
assessed, and every payment could be a point of dispute.

The carrying mother may develop affection towards the child born and
may breach the agreement to retain the child, resulting in new questions
of law. On the other hand, the commissioning couple may reject the baby
born out of the carrying mother for any reason, including genetic defect,

if any.

Apart from this, the surrogate mother may claim the custody rights or
any other legal relationship with the child she is carrying or give birth to.
The basic problem being that the sperm and ova are drawn from two
different persons, as she is not the owner of the genetic malcria],.her
relationship cannot be easily described. Except the contractual relation-
ship, the carrying mother has neither a role nor a right over the :::l:llld
according to the contract. But her physical motherhood and umbilical
biltmd, if not genetic, with the child give new dimensions to the legal
dispute, if any. Surrogacy remains a complex problem either in the
Presence or absence of any express provisions of law.
in several complex socio-

f iFla-l't f] A rrogac I”aj It da
01’1’1 thE / L] u I " .
abo e, § g )’ ; A[ Iimes' hEI mal‘ll ]

le ;
82l problems in the family of the surrogate mothe o s
ome may be broken, or it may remain a social stigma for ever

;t‘:suh in an identity crisis of the child. The .commcrcial elcir:;ia:;ﬂ?ef
"Togacy on one hand and the genetic complexities on the other

e ———
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(o issues which made “surrogacy” unique puz

A. Nirmala Episode

Nirmala, a poor housewife from Chandigarh raised a basic issue,
asking the court to permit her to bear a child for a chrldle'ss couple o
consideration for a sum of money. Forced by poverty and illness of her
husband, Nirmala (30 years old) asked the court to allow her to rent out he,
womb. For the first time in the history of the country the law was faced wi,
a peculiar situation where the woman pleaded before the Chandigarh cou
to declare her proposal to “rent out her womb” as legal and constitutiong|
She also demanded “legitimacy” for the ‘yet to be born child’. Her
husband, Chand Ram was bedridden for a couple of years after bein
incapacitated by a paralytic attack following a bout of high fever. Faced
with penury and no means to pay for the expensive medicines prescribed
by the doctors for her husband, Nirmala agreed to enter into a contract with -
;the childless couple. ‘“They approached me to bear his (a retired Air Force

Officer) child and offered to pay Rs. 50,000/-, a decent place to live and
sufficient food for the family’ Nirmala said.*

If it is accepted that there is a need to regulate the possible demand from
several women like Nirmala for a similar declaration due to different
reasons, including poverty what type of controls can be imposed on
surrogacy? Legislation on the subject is bound to be complicated. There
are several problems-like health hazards relating to pregnancy and
medically assisted methods of conception such as IVF. Whether such
legislation should surrogate conception through sexual intercourse, it will
lead to several other questions like how many times a woman can rent out
her womb etc. The rights and duties of men and women in the roles of
commissioning couple and carrying woman have to be redefined. The

rights of the child and the relations with the two couples and other aspects
also need to be legally explained.

B. Baby M Case (1986)

-

This highly publicised case involves a custody dispute between ?
fa.ther and a surrogate mother. The father William Stern had contracted
\'mth thc r‘nother, Mary Beth Whitehead, to bear a child through artificial
insemination. The contract provided the following terms:

She%zu\lﬁfdhltihe.ad would assume the risks of pregnancy and child binlh.
pay. Mr S[erln I:udto a psychiatric evaluation for which Mr. Stern wouth
of Mr. S'tern th . ht.he right to name the child. That in the event of deas
Whitehead + $ue chuld would be placed in the custody of Mrs. Stern. V¥

ad would not abort the child. In addition, she W ould underg®
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minochCSis: and llfi lt|)lc Cé‘i]d were fo .
it would be a enetj ,

ghnmnmhl)f{ s .Orlcd. Mr. Sterp would uim:fc OF Congenital

bility for the : It was borp with any {;na e lcgal respons;i-

\\-’hitchcad has to be paid $10000 and al] medic Ecnetic disorder. Ms.

. El] ex ensec
The mother did not agree to part with e bab —

a i .
the baby and become part and parce] of her infrinfst?cr ?;Tigefﬁ:"g that
». The New

a und to hav

The lower court held that the Surrogacy contract
the Sterns were given custody of Baby M. The Whiteheads appealed
asking the court to determine “surrogacy contracts” as unenforce:t?le aemi
void. The court determined the contract to be invalid and unenforceable

because it was contary to public policy as it determined custody before the
birth of the child without considering the best interests of the child.

was enforceable and

The court further held that the issue of custody is determined solely by
the child’s best interests and it agreed with the lower court that it was in
Melissa’s best interest to remain with the Sterns. However, Ms. Whitehead,
as Baby M’s legal and natural mother is entitled to have her own interest
in visitation rights considered.

Reviewing this judgement Bonnie Steinbock in his article “Surrogate
Motherhood as Prenatal Adoption” says respect for individual freedom
requires us to permit people to make choices which they may later regret.
She quoted ‘abortion and adoption’ as such choices. She preferred
regulation to total prohibition of surrogacy as an alternative reproductive
technique.

Dr. Poornima Advani equated surrogate motherhood with ac;iul'gf:ry.-1m
According to her, impregnation of a woman by a man‘whom sha_: is not
married to makes it similar to adultery. This also comp-hcates the issue of
legitimacy of the child which depends on many factors like change of m?nd
of one or both of the intended parents or even the surrogate, an.mtefvemtr}lé

ak in marriage etc. She felt that surrogacy agreements violating

K ic policy,
- Pinciples of human rights, were unethical and contrary mnl:;libgl{l)ic[l)s S]'}:ﬂ
, sides viglat; ; that babies were '

! Violating the statutory requirement cessary factor to negate

It

cﬁcomme”d@d the consent of the husband as @ n¢ o oablish the
s['aurges of adultery and adoption as a legal requiremen
U5 of the child with rights of inheritance.

| swer to infertility.

;. ——
tis wrong to say that surrogate motherhood 18

b e
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. use of a woman's body for the sake of producing children

L

I'he¢ < . actire 10l: redu
women to baby-making machines. The practice violates Many alreage
established legislations and moral values concerning baby Se”iny

privacy and procreation. Surrogacy distorts the family unit into COntragy, ;
agreement. The effects this practice has on the children, the family of[ai
intended parents and the surrogates further dismantles socjet
base. Potential abuses and the irrevocability of contracts will o
further destruction of an already corrupt world.

Y'S initig
n]y Iead [0

This practice of selling babies is morally and socially inexcusabje
fact is that the child’s father is one who purchases the child from the chilg'
mother. It is a wicked manipulation of privacy and procreative rights.

When there was a dispute regarding the legal parents of a child, the
court held the genetic parents to be the legal parents as their embryg py
been carried by the gestational surrogate mother. The court granted thep,
the right to have their names on the birth certificate.*

In Arkansas, the law creates a presumption that the mother of a chilq
conceived by artificial insemination and born to an unmarried surrogate s
the intended mother.*' Arizona legislation grants the status of legal mother
of the child to the surrogate mother and if married. her husband is
presumed to be the legal father. In Florida, the intended parents are
presumed to be the legal parents as a determination that at least one
intended parent is genetically related to the child, otherwise the woman
giving birth is presumed to be the legal mother. According to New
Hampshire and Virginia laws, only by a judicial order signed before the

pregnancy, the parental rights will vest in the intended parents.*

VIII. A CONTRACTUAL ARRANGEMENT

As it involves two couples for this kind of non-coital reproduction,
there is a need for surrogate motherhood contracts. Whether a woman has
the right to enter into a contractual agreement to bear a child and receive
money for the service? What is the public policy as to the enforcement of
these contracts? Does it interfere with the autonomy of a woman’ It
involves definitely the interference with the person of the woman and 50
it is an interference with her personal right. The right to life is a COmPr‘?‘
hensive one. Does it include the right to procreate children? Whether thes6

pns 5
contracts of surrogate motherhood and their enforcement of prohibition !
a violation of that right to procreate?

he
~ There are two schools of thought. One says that as the woman has ies
nght to her person, it includes the right to procreate which fac’?“& a
surrogate motherhood contracts too. Once she has a right to enter in
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{ rocredl® children for .m.hcr_("h”dlc"" couples, 1 sold ke
.. The second type of opinion is that it amounts 1) jrserferenc s

-

mntrﬂcf v

- r:lfi:d person into I-hc private [_Jarlncr.shi.p of the couple 20 chumpins
of # WV s of prorention. The prValE colpieal life of 4 vafidly onted
the Pro annot be interfered with as a matter of Jaw and any ”ﬂ;‘::.r.,.,’.._:
coupleved as & violation of the privacy of the couple and ;{ !n.-:,;J}V,
ther important problem is' that. as a consequence of this ,"ru-.::
d contract, the relationship between the mother znd the crild
, leading to several social problems of identity. From m.r;;
and religious porint .Of view, the very CUHCept.(}f conception and purpose
of marriage: which is regarded as the procreation of children for contine-
ing the line of t.he clan, gets basically changec! with this unprecedented
ntion of new styles of reproduction. There are two basic

scientific inVe . B
questions: (i) Who 1s the legal mother? (ii) Are contracts for surrogate

motherhood enforceable?

A. Israel Law

law, genetic mother is the legal mother of the child
legal adoption.*® But there are two contentious
hat genetic mother is the real mother and the other
gives birth is the real mother.

B. USA Law

ence also has not reached a consensus on surrogate
1 law nor a decree by the Supreme
gate mother as the real mother
d natural child of the
ates that the

According 10O Israel
without the need for
arguments; one saying t
saying that the surrogate who

American jurisprud
motherhood. There is neither a Federa
Court of USA. Virginia law declared surro
and the child will be deemed to be the legitimate an
surrogate mother. Alternatively, California Civil Code st

genetic mother is the legal mother.

C. English Law

England proposed to define mother as the woman who has carried the

child as a result of the placing in her an embryo or of sperm and eggs and
:f’ other woman is to be treated as the mother of the child.* This proposal
th:S hnghl}_' criticised by the Bar in England. The Bar advised to c0n51de,:r
foc commissioning mother as the real and legal mmher.“'5 After t.hFT' Bar's

Ommendation, the House of Commons added 2 provision providing the

0 declare genetic mother as the real mother®
IX. SURROGACY - SOCIAL COMPLICATIONS
Be 1 .
lmpon;ldes the above discussed legal issues, surrogacy raises severat:
it social problems like identity crisis, commodification of wom

.
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and child, quality of product, embryologica) exploitation ete

A. Identiry Crisis

Besides raising ga||

child in an identity
child’s mother 1S

continue beyond th,

Contradictory legal issues,
crisis, which is g totally differen,
doubtfu] apg secondly the ¢

. Even under the

Urrogac lﬂaves h
dlmensign_ Fir, lhe
oubts abgy the jg.. .

B. Child ¢ ommodification

The birth of a child is re

garded as a sacred event an
for joyous celebration. That s Commercialised and
by tagging a price card

d it is an OCcasiop
to the just born child or for
womb.

child is Commodifieq
the gestating mothep

C. Quality of Product
Once you introduce a market mechanism for acquiring a chilg, j
fosters and generates a demand for “Product Quality”

. The commissioning
couple, paying large sums of money to obtain a child may reject an
imperfect child.

An example of this is the 1983 “Baby
Michigan housewife agreed to bear a chi
wife for a fee of $10000. A went well u
discovered that he suffered from micr
child has an abnormally small head

retarded. Mr. Malahoff no longer wanted the child and told the hospital to
withhold treatment. Mrs. Stiver also rejected the child, saying that therﬁ
had been no maternal bonding. The hospital went to court ands;ioal
permission to care for the child and the Michigan Depaﬁme."t of o théir
Services fostered the child.*” The Stivers accepted that the.ch1ld wz;l e
own. Mr. Malahoff reacted by suing Stiver for not producing the ¢ raat]
contracted for and the Stivers countered by suing their .doctor, I{ir\zzy h
psychiatrist for not advising them properly about marital sex.

-+ and
" ublic af
sued Malahoff for invading their privacy by making the matter p
alleged that the chil

ciod iN
i Sn‘lllte
d’s illness was caused by a virus tran
Malahoff’s sperm 2

Doe” case. Mrs. Judy Stivers, a
Id for Alexander Malahoff and his
ntil the child was born, when it was
ocephaly, a condition whereby the
and often turns out to be mentally

words
8 sean +v are the .
Commercialisation, market economy, product quality

which

chl
. : ifying the
are not suitable for human reproduction. Commodify

-
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Icient groungs
.y 49
cial surrogacy.

for Prohibiting Comme;.

Once surrogacy is commercializeq
gualities may dt.'ml:md more price, Thyy
for the positive attributes they offer, that tall
and straight teeth might commang higher prices for the
short, swarthy surrogates with crooked ng

Kowall*' points to the “surro
by the Bio Ethics Foundatiop Inc., where Potential sy
tell their heights and weight, 1Qs
language skills. Thus we can conclud
is a vital part of commercia] Surrogacy will Jeaq

selected for the positives they offer, the couple as
their own ends.

those havin

E POSitive enetj
[
Means Surrog B

at'cs being selected
With classic profi

ir goods than might
S€s and gyer biteg 50

wanting the child fo,

In this kind of commodification of child, scant re

emotional and psychological impact on the child. The motherhood and the
childhood, their umbilical bond, motherly touch, affection and identity
with the mother are very vital aspects which will go a long way till the end
of the child’s life. Surrogacy causes an emotional disturbance to the child
creating a problem of serious crisis of identity, With two mothers or two
fathers, a child’s life would be much more miserable than any illegitimate
child. Thus this mechanism of surrogacy leads to bastardization of
progeny, simply in the name of satisfying the desire to haye a child. It will
affect the psychosocial well being of the child, after knowing that its

gastating mother conceived only to give up after delivery.® It may even
lead to commodification of parenthood ¢

gard is paid to

Reproduction involving gestational and genetic services, scientific
assistance, money, transfer of reproduction services will lead to further
devaluation of parenthood.® In case of absence of reasonable care and
Caution in carrying out the procedures, there would be health. problems. As
*uggested by Dr. Poornima Advani, persons with a family history of
ma’fm‘mation, mendelian disorders or chromosomal derangen*_lent shoPld
¢ barred from being donors. They should also be free from diseases -llke
dsthmg, juvenile diabetes, mellitus, epileptic diSOl‘dBI", hypertensnc?n,
PShychogis, leucoderma, malignancy and the like, specially those with-
“feditary trends already confirmed.

X. CONCLUSION AND SUGGESTIONS

: ercial
4 Several legislative enactments and moral cod@_s Dpﬂosffzg’neiment
"UTogacy, love and affection are necessary for replacing the

e
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for surrogate mother 0 keep the child if she so d_t:Slres, the loss F.f her
family as a retribution may be t00 much for her to give up, whereas, :l may
be easy for a commercial surrogate mother to cancel the contract.”

Allowing one’s womb to accommodate others child for money, cannot
be claimed as a matter of right to body because using other woman’s womb
for her child will be a violation of that right belonging to the surrogate
mother by commissioning couple. In the name of exercising a right, one
cannot permit mothers to violate it for a price. Right to person, right to bear
a child, right to motherhood are undoubtedly the natural rights available
to every person as long as the process is natural. There is no right to have
unnatural usage of one’s own body. As such, right to one’s own person is
limited by the laws of obscenity, unnatural sexual offences like sodomy
etc. and immoral trafficking. If scientific advancement and technological
innovations are permitted to split motherhood into genetic mother and
;z;';i :::it;; 55;‘-;:;3{’ \:’;;ld f‘urther sp!it the family ties and umbilical
-y i problems. Aesthetic figure protection, luxury of not
8 one's child and suffering pangs of deliv d socialisation for
about nine months without or ery and socialisatl
surrogate motherhood businefse%? ﬂﬂc_)’ AR, Tl ol reasoqs i
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the child) should be totally banoed A veyalatiog anthionr, wi, e uf
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tion of childless couples and those coming forwand 1, sagale [he
medical and legal records regarding the surtogacy ot st e hep
confidential, with the provision for aceess o childien borm aut of siagh
arrangement. All agreements and arrangements heyand thy ”.,,h””,)
must be treated as null, void and wnenforceahle

Surrogate mothers, in permitted cases, should be given vVisiting nghts
and the right to share affection of the child she gave birth 10 Medical
problems, if any, shall be dealt by the commissioning parents in consul-
tation with the regulating authority and other medical experts, For all legal,
social, economic and practical purposes, the genetic parents should be
treated as the “real parents” of the child.
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PARIS CONVENTION AND INDIAN TRADJ:
MARK [LAW :

Ashwani Kumar Bansal*
L. INTRODUCTION

paris Convention for the Protection of Industrial Property has been the

main plank of industrial property rights till the conclusion of WTO (Annex
1C) or Agreement on Trade Related Aspects of Intellectual PfOpcn
Rights, including Trade in Counterfeit Goods (hereinafter referred to '1§
TRIPs Agreement) in December 1993. In 1989, the USA and olh::r
developed countries successfully asserted and brought Trade in Services
and TRIPs on the active agenda of Uruguay Round of GATT negotiations.
Till then or during the late seventies and ecarly eighties, the developed
countries led by the USA had been pressurizing the developing countries
to provide better protection to the intellectual property rights. Their effort
was for developing countries to join the Paris Convention for the Protection
of Industrial Property, 1883 (Stockholm Act of 1967)' (hereinafter
referred to as Paris Convention).

The developing countries wanted the Paris Convention to be amended
so that some concessions could be ensured for the developing countries
before they could join it.> There were afloat many proposals® to amend the
Paris Union but the attempts of developing countries aborted in the wake
of Uruguay round negotiations. These proposals were put on _hold till the
conclusion of Uruguay round. This GATT round firmly estabhshe.d TRIE_’s
without any need to revive those amendment proposals 1n Pz.1r1s
Convention.* Infact, the WIPO and all the treaties have become subsemffm
to the mother treaty of TRIPs, having implications for and integrated yvrth
trade in goods and services. Thus hereafter, all developments in the f_leld
of intellectual property apparently are likely to take place in the_“eg"t.‘a“oa‘::st
in the TRIPs Council as against under the auspices of W-IPO with an 1m[:' !
on the treaties done under WIPO. This paper examines the protcch{zh
afforded by Indian trade mark law to trade marks already and lthatt,h»; ulgh
is additionally required or insisted upon by developed countri€s
Paris Convention.

India is a member of WTO from its formation in 199.5 ar;lT ;ljcshz?; a’;e
o the Paris Convention on 8th December 1998. A scrutiny
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‘onvention obligations would be useful to dl!tcrmine
mark law vis-a-vis Conventl vention. What are the changes Cquireq ,
ite compatiinlity with the ( G;T; Lb Act, 1958 (hereinafter referreg B an
the Trade and Mprk-hn‘:“t;;f.nr':nt\' with the international regime or I(:
T?:i.\‘l \\ t.:‘l;zl?‘i. l::d:aﬂ business? This paper u-.nuld serve useful PUIPose
subserve needs ade Marks Bill, 1999 which is purportedly ready With
when the lﬁral? Trac L. \ .d . BT b eigh Sttt He Govemmcm -
Industres \1:‘1;‘:?ﬂ ';,";,‘:ﬂ;igai parties make an effort to defend Indiap

8 s . . i

:::?:c:lrn:‘arc satisfied by complying the prEsenpuorns of TRI?S Agrecmem_
ot Pans Convention allegedly done to fav{?ur’nght holders in dcvcl_[)ped
countries. It 1s thought that the activists iIn mtellectua! property f!_ghls
(IPRs), the trade and industry should oversee that Indian lﬂ‘{-’S besideg
complying with intemnational obligations seek to advar-lce the interest of
Indian traders wherever and howsoever possible. There is a lot of scope to
protect the interest of developing countries thro_ugh Fegislation, which
does not conflict with TRIPs Agreement. If various interest groups or
NGOs are willing 1o take a stand and take up the cause then it is not difficult
1o muster the political will in developing countries. Mostly the IPRs are in
possession of the nationals of developed countries and protection of IPRs
cither under Paris Convention or TRIPs Agreement caters to developed
countries. Whether there is need for provisions keeping in view the
developments in other country's laws or the contemporary needs of Indian
business? Is it that the makers of the Draft Bill are willing to show some
ingenuity and subserve the interest of developing countries particularly

using the authorised gateway of Article 40 of TRIPs Agreement. It is
submitted that Article 40 ¢

an be usefully combined with Articles 7 and 8
of TRIPs Agreement.

All WTO members hav

¢ to abide by Articles 1 to 12 and Article 19 of
the Paris Convention by

_ virtue of TRIPs Agreement in addition to matters
contained in Anticles 15 10 2] of TRIPs Agreement. Members of the Paris
Com'en‘uon have 1o comply with all the provisions of Paris Convention
and India @ccame member of the Paris Convention effective 8th December
1998. India can enforce the Provisions of Paris Convention in other
Qggxe;?u;:;sfof Paris ('.,‘onve:'uior? and those incorporated in TRIPs
et min-d 1hﬂllt:lh(;rc. the dlsc_ussmn Is free of national overtones. It be
been dissenting yoro . © iNdependent treaties. More often there have
countries, Fye g-[ .‘10...*; ' relation 10 TRIPs Agreement in almost .a"
wven | - IRIPs Agreement falls at some future date the countries
> r commitments under Paris Convention.
and has not peep Serclie & }:JII‘ff'er‘ent footing: as it is not inler-dependez:
i 12ationg emerging from TRIPs Agreeme
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1. Inrereace OF TMMA wimh 1ig Pagss Convertion

visions of the Pans Conventi -
The provision A ntion concerming trade marks are
ecuseed 10 three categores:
Gl

(i) National treatment and TMMA| 1958:
i) Right of priority and TMMA, 1958;

(iii) Obligations on member states - Rules detailing minimum
standards of protection: requiring or permitting the member

countries to enact legislation following these rules and T™MMA,
1958.

(iv) Administrative framework of Paris Convention not discussed
here.

A. National Treatment Principle

Articles 2 and 3 of the Convention contain the most important
provision of national treatment. National treatment means that each party
to the Paris Convention must grant the same protection to nationals of the
other countries as it grants to its own nationals. Article 3 of the Convention
requires that national treatment must be granted even to nationals of non-
member countries, provided such persons are domiciled or have an
industrial or commercial establishment in a member country. The term
“domiciled” does not require a domicile in the strict legal sense of the term.
A mere residence, as distinct from a legal domicile, is sufficient,’” but the
establishment be real and effective. This means that there must be actual

industrial or commercial activity. A mere letter box or the renting of a small
office with no real activity is not sufficient.

Thc trade marks of foreigners are not only to be protected, but will not
be discriminated against in any way. Without the rule of national treatment
' Would be very difficult to obtain adequate protection in foreign countries
{or trade marks, The term "national” includes both natural persons and
:;Er?:,cmitie's. Generally, no nationality is granted to the leggl f.:mities by the
Th Us national laws, and some difficulty arises in determining the same.
Cr;tz;alc owned enterprises of a member country or the olhe.r ent:lnes
natiun-.i:mdcr the public law of such country are to l?e considere das
the Dr;ua[i'z,T}]c member country concerned. Legal entities crza.lcd un Zrl
Of thyy . ¢ law of a member country will usually be colnsulerc a na‘uon

country. If they have their actual headquarters in another member
“Ountry €y may also be considered a national of the headquarters
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The national treatment rule means that the national domestic law, 45 ;,
. e “d"m] qationals of a particular member country must also pe
" “med l(l]h::mmttiu:mals ‘of the other member cg)untrles-. T'he. nationa|
?E:Tl‘l:inltomlc in ;miclc 2(1) excludes any poz-xml:)lllltyTohfucsi1{5;(;(:;;:.”[mn,:,‘n =
the detriment of nationals of other member countries. Thus a co [n ry gives
protection to foreigners (nationals of a mai:mber country) eq 1 to l;]s own
nationals. There is no requirement to provide the same protection what the
foreign country gives to your nationals.

(i) Exclusion of Reciprocity of Protection

Any requirement of reciprocity of protection is excluded. For example,
India has a trade mark duration of seven years and gnother member
country X has the duration of ten years. India will provide a trade mark
duration of seven years to the nationals of X whereas country X will
continue to provide ten years duration to the trade marks originating from
or belonging to the nationals of India. Thus, the reciprocity requirement
has to be structured equivalent to what a member country provides to its
own nationals or nationals of any other country. The reciprocity requirement
cannot be used to curtail the rights of nationals of another member country
if the same is provided to its own nationals. This principle applies not only
to the codified law, but also to the practice of the courts (Jurisprudence)
and to the practice of the trade marks office or other administrative

governmental institutions, as it is applied to the nationals of the country.’

The application of the national domestic law to the national of another
member country does not prevent him from invoking more beneficial

rights specially provided in the Paris Convention. These rights are expressly
reserved. The national treatment

t h rights 10 principle must be applied without prejudice
0 such rights. _

In India, sections 131 an
and refer to a '‘Conventi

d 132 of TMMA recognize these principles
Convention. Section 13

On country’, though India is not member of any

1(1) states that:

;I-:;:h a view to the fulfilment of a treaty, convention Of

szﬁif;ﬂ.}nll. ':wtl-} any country outside India which affords to

the Ce ? ]ndla Similar Privileges as granted to its own citizens

Gazelt; ?ECFUVErnmem may, by notification in the Official
' are such country to b : for

€ country
the purposes of this Act, - a Convention

The arrap n
geme s , : bee
declared a Copye fu has been existing with Denmark, which has

; ntion count ; b had 1©
notify 150 members of Pagsr)éoif:qwe 8th December 1998 Indi for

. 5 - an
ntion as Convention Countri€s
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fulfilling TRIPs Agreement obligations w.e.f. | January 2000 India would
have to notify the remaining members of the WTO to include as Convention
countries. The Central Government can notify in the Official Gazette the
name of Paris Convention and TRIPs Agreement and the list of member
countries. On such notification, the nationals of the notified countries
would be eligible for the enforcement of the national treatment and priority
period of six months, in line with the Paris Convention, [section 131(2)].
The method of reckoning the period in section 131(3) from earliest of
applications is in line with the Paris Convention. The provision in section
132 as to the reciprocity is in conformity with the Paris Convention.

(ii) Negative Treatment

Section 132 of TMMA, in converse language authorises the Central
Government to specify the country(s) which do not accord the same rights
to Indians as it or they accord to their own nationals. If a country is
specified by the Central Government, then no national of such country(s)
can apply for registration, or be registered as the proprictor of a trade mark,
or be registered as assignee of a trade mark, or apply for registration or be
registered as registered user in India of any trade mark. ' It appears that
the nationals of such a country can become proprietors of unregistered
trade marks in India, as there does not appear any express bar against the
same. It needs to be emphasised that from the commencement of TMMA
in November 1959, the Central Government has not specified any country

for such negative treatment.

(iii) Exceptions to the National Treatment Rule

Article 2(3) reserves the national laws relating to judicial and
administrative procedure, as well to jurisdiction and the requirements of
representation. If national laws impose certain requirements of procedural
nature or special conditions on foreigners for the above purposes, they can
be imposed on the nationals of members countries also. An example, is a
requirement for foreigners to deposit a certain sum as security or bail for
the costs of litigation. Another example is expressly stated: the requirement
on foreigners to either designate an address for service or to appoint an
agent in the country in which protection is requested. These are perhaps
the most common special requirements imposed on foreigners, and is a
permitted exception from the national treatment rule.’? In India, only these
requirements are applicable to foreigners in relation to the trade marks.
Registration procedure requires an address within India to be designated
and security for costs'? can be asked.
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B. The Right of Priority
ntained 1n Article 4 means that mgis"ﬂlion

application for trade mark .ﬁlcd by - ﬂpf’l’gzgr‘?n Otri]:}c;}f tlhc' membe,
countries entitles that applicant (or its Succes i O apply for
protection in all or any of the other member CO:l.n 3 f'[m a period of
six months for the trade marks. All such app ications filed within g,
;nonlhs are regarded as if thfey had_ been fllgd on the Flale of first
application. These later applications enjoy 4 prlorltgl s{tjat'us x;]vnl? feSpect. i
any application relating to the sameé trad? mark,‘ iled in the intervening
period in member countries. They also enjoy a priority status \!:'Ith respect
to all acts accomplished after that date which f:ould destroy the rights of the
applicant, for trade mark registration.'* Sections 131 and 132 of TMMA

are in conformity to give effect t0 these requirements.

The effect of the right of priority is that the later application must be
treated as if it had been filed simultaneously at the time of the first filing,
in another member country. The right of priority offers basic advantage to
the applicant in so far that he is not required to present all applications at
home and in foreign countries at the same time, since he has six months
at his disposal to request protection and to organize with due care the steps
to be taken to secure protection in the countries of interest to the applicant.

The right of priority €O

The right of priority can be based only on the first registration
application for the same trade mark, which must have been filed in
member country. The first application must be "duly filed" as a regular
national filing to give rise to the right of priority which can adequately
establish the date on which the application was filed in the country
concerned. The "national” filing includes applications filed under bilateral
or multilat'eral treaties concluded between the member countries.” The
r{g:t ?f priority subsists even where the first application generating that
:;gdl is no longer existent. The later application must concern the same

¢ mark as the first application, the priority of which is claimed. The
San_ictrade mark or industrial desien m th : ; lications
It is not allowed to follow %" o t?the: subject of both &pr ” d
application and then to use th L ilppllt.:au?n oy @ sEgond l-erm;’er
the obvious reason of sto at second application as a basis of priority y

pping the endless chain.'t

The right _
Ent of priority may also be invoked by the successor in title of

the first annli
SUapplicant. - :

successor in title wiEle right of priority is allowed to be transferred
Self. This allows the ?m ransferring at the same time the first apP“Cﬂ“On

iffereny countries, 5 fﬂnsffer of the right of priority to different persons .for
131 entities the as:s.ignl::ra‘:t;ce Which is quite common.!” In India secticf
€ of the : ’ on
first applicant belonging to Convent

k
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country 0 get the prionty. * On India joining the Paris Convention the
provision of section 131 is applicable to nationals of all the member
countries of the Paris Convention effective 8th December 1998 to be

extended to WTO- TRIPs members on 31 December 1999.

Desired Action

On joining the Paris Convention, a country needs a developed trade
mark information system as 10 filings in other member countries and 1n its
own territory for effective utilization of the benefits of the Paris Convention
for its own nationals. Without such a network, in the absence of information
about the nationals filings of other countries, there may occasion a
wasteful effort in filing the trade mark registration applications to find that
the same or similar trade mark is already in operation in another member

country.

For building market for its_products with its own trade marks, so as to
give boost to export efforts of the country, this provision and that of
national treatment can be extremely useful to enterprises which desire to
open up internationally.

C. Paris Convention Obligations on Member Countries

The Convention does not unify the trade mark legislation of member
countries and each country is free to regulate the trade marks in its territory
except for the specific obligations which the member countries are
required to follow. These obligations are discussed below:

(i) Use of Trade Marks

Article SC(1) relates to the necessary actual use of registered trade
marks required by some countries within a certain period. If the use
requirement imposed by any national law is not complied with, the trade
mark is expunged from the register. "Use” is generally understood as the
sale of goods in the course of trade bearing the trade mark in the market."”
If compulsory use is required, the trade mark's registration may be
cancelled for failure to use the trade mark, only after a lapse of resonable
period and only if the owner cannot justify his failure to such use.” Length
of the “reasonable period" is left to the national legislation of the member
countries.? This reasonable period affords an opportunity to arrange for
the use, and is beneficial in the globalization of operations or where the
owner has to use his mark in several countries. Before cancellation of a
mark's registration the owner be allowed to justify the failure to use his
trade mark based on legal or economic circumstances beyond the owner's
control. Import ban is suggested as sufficient defence.”
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art SC(2) quthorises the usc of s trade nmrl-; n a differing form yy,

so t alter its distinctive character 1n One of the countries shaj not tich
sl jon of the registration nor diminish the protection granted Chitay)

iy e esential differences are allowed hclwcgn the form of thcl;f-,he

as 1 is rcgistcrcd and as it is used, for CXE"}:P'?» L EASES of adaptatiop, it

iranslation of certain elements for such use.’ 'l-hc national authoritjes a(:r

1o decide in actual practice as 0 the nature of differences and whethe, ‘tha-

as per their own law.?* Y

m\'ﬂil(lﬂl

are pcrmissiblc or not,

In India, section 46 of the TMMA requires compulsory actual yge of
irade marks as otherwise it can be expunged on the motion of an aggrieyeg
person. The cancellation of trade mark can qnly take place if the period of
5 years has clapsed and five years is considered very reasonable as pe;
trade mark literature of other countries internationally. Section 46 allows
the owner to justify non-use for special circumstances. In India, normally
import ban has been considered sufficient justification for non-use. But in
1990 the Bombay High Court drew a dichotomy between the marks
registered before the import ban and when the ban was continuing. In the
later case, the court was of the opinion that the owner of trade mark at the
time of registration should have had in contemplation production of the
trade marked goods either by itself or through a registered user.” The
differences in fact get up in actual use of the trade mark from the trade mark
which is registered, not touching upon its distinctiveness is allowed by
section 54. Thus, the TMMA is in conformity with the clause (2) of Article
SC of the Paris Convention.

(ii) Concurrent use of the same mark on similar goods

The possibility of the same mark being used for identical or similar
goods by two or more establishments considered as co-proprietors of the
trade mark is addressed by Article SC(3). It is provided that such
concurrent use will not impede the registration of the trade mark 1Of
diminish the protection in any country of the Union. The trade mark may
be registered for each of the concurrent users except where the said Us¢
results in misleading the public or is contrary to the public interest. I [hf
concurrent use misleads the public as to the origin or source of the £° 3
SOl.d]'under the same trade mark, it may not be registered. Furthe™ i
‘l’:‘}:‘c;::)/ilﬁ;;uih goods covered by concurrent users differs © [hcﬁgﬁ of
such incom)i,s,-tce contrary to the public interest to allow the CO“‘_‘“Hﬂ g it 18
ey ncy, national legislation may address the situation 2

ght fit,

In India, the Bt :
el i e PTOVisions in sections 12(3), 28(3) and 33 07 340

urrent use and are justifiable under this Article:

P
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provide the fecessary safeguard ag contemplated by the Article 5C(3) of
the Convention. Equally, section 1] of TMMA or the remedy of' pa;sing

off would not allow confusion in the marker place even if there is a vested
right to use the trade mark 27

Section 28(3) may be taken as declaring the concurrent registered

proprietors as co-proprietors - see the case of Field Marshal trade mark.?*

The provision of Article 5C(3) does not cover the case of concurrent
use sz the mark by enterprises which are not co-proprietors of the mark.
For Instance, when use is made concurrently by the owner and a licensee
or a franchlseg. These cases are left for the national legislation of the
various countries to regulate,

(iii) Grace Period for the Payment of Renewal Fees

Article 5bis requires that a period of grace be allowed for the payment
of the renewal fees. The trade mark registration and other rights can be
maintained by renewal in perpetuity. A failure to renew the registration
normally entails the lapse of the registration, and in some cases the
expiration of the right to the mark. The grace period provided is intented
to diminish the risks of a trade mark being lost by an involuntary delay in
the payment of fees.®® A grace period of at least six months for the payment
of the renewal fees is envisaged, but the countries are free to levy a
surcharge when such fees are paid within the grace period and can provide

for a longer grace period.

During the grace period, the registration remains provisionally in
force.' If the payment of the renewal fees (and surcharge where appropriate)
is not made during the grace period, the registration will lapse retroactively

as of the original date of expiration.

In India, section 25 of TMMA provides for the conditions of payment
for renewal of registration. The Registrar is required to send a notice to the
owner for payment of fees; therefore, there is no chance of any in:ildver_tent
delay on the part of the owner as stated by the WIPO as a Ju§tlﬁcatlon.
Section 25(4) confers on the Registrar of trade marks discretion. If he
thinks just to do so, he may allow the payment of renewal fee v._'nhm a
period of one year and restore the mark. The Act does not mention Il:.le
Provisional trade mark registration remaining in forc_e for a period .Of Six
months provided in Paris Convention. But the effect is same as section 26
of the TMMA deems lapsed registration for non-renewal to be treated as
Continuing, for a period of one year for the purposes of registering anolhf:r
Mark which is similar to lapsed non-renewed mark, subject to certain

conditions in which Registrar may eXercise dls_cretlon-
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Be that as it may. the substantive p_roxis.mn 1S 1p E:;cord. with the Pai

Convention. On joining the C()nyt.-ntlon. In ti?c lt;llliii SIX monthg ,
Registrar should be obliged to permil “_“dcf secuon ~_5 the payment of the
mt;é'a-al ee without any strings and the Jusnficauon “"“’b? PTCSUTned. Thi
can be done by making a rule. 'I'herca'ﬁer.'m lh.e remaining period of g;,
months the Registrar may exercise his discretion. There is no neeg of
amendment for complying with this prot'lSlOHIOf the Paris Conventiop and
the period of grace can be availed by the nationals of member coune,
not ‘cnly 1o the minimum limit of six months. but for an extended Periog

of one year.

(iv) Independence of Trade Marks

Article 6 estzblishes the important principle of the independence of
trade marks filed or registered in the country of origin from those filed o
registered in the other member countries. Article 6(1) states the basic
pgn;iple of national treatment to the filing and registration of the marks,
Regardless of the origin of the trade mark a country has to apply only its
domestic legislation in determining the fate of the registration applicaton,
The trade marks are independent in different countries of the Paris Union.

Article 6(2) makes provisions for applications by applicants entitled to
the benefits of the Convention. An application for the registration of a
mark, filed in any member country may not be refused, on the ground that
filing, registration or renewal of the mark has not been effected in the
country of origin. Sameway a registration may not be cancelled on the
above grounds. Obtaining and maintaining a trade mark registration in any
country should not be made dependent on the application, registration or

renewal of the same mark in the country of origin of the mark. Thus, no
action is required in the country of origin.

Article 6(3) states that a mark duly registered in a member country shall
be regarded as independent of the trade marks registered in the othef
countries of the Union, as also the country of origin. Thus, a mark once
ffz&;t::etd will not be automatically affected by any decision taken “_‘ilh
In this r: stmilar registrations for the same trade mark in other countries

SPect, the fact that one or more such similar registrations are, for

example, renounc
" ed, cancelled or ‘ . cto affect
the registrations abandonned, will not ipso fa

registrations wiy| = the mark in other countries. The validity of the
. . 1 . dEPend {)I'll)' on [he provisions applicablc il‘l accordancc

¢ each of the countries concerned.

ln lnd‘.
by the o8, the TMMA

trad

> d . - . osed
¢ country of ey 0SS not refer 1o any of the obligations 1MP :

¢ mark . nor it requi ssrration Of
for feRistration g Ind(ilalr;; ho;;i ;ﬁijrl—if)’hreglsgtrz [erriwna
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qurisdiction. The registration of the trade marks in India does not have any
relationship with the registration of same or similar trade marks in other
countries. For example, when Johnsons  Srayfree trade mark™ was
registered in the UK, it had to disclaim the word stayfree. But in India, it
was registered without a disclaimer and the word stayfree is in exclusive
use of the propreitor. This important principle of independence of trade
marks, registered in different member countries and that after registration
they are to be governed only by the respective laws of each country,
irrespective of their abandonment or any other situation in other countries
is complied with by India.

(v) Well-Known Trade Marks

Article 6bis is an important article. It has been referred to in Article 16.2
- and 16.3 of the TRIPs Agreement. The subject of Famous, well-known or
- reputed marks has made the law of trade marks quite involved.” A lot of
work is going on the meaning of well known marks.* How the expansion
of well known marks to different goods or products and different services
by TRIPs Agreement shall operate is yet to be seen. In view of its
importance, Article 6bis is reproduced as under:

(1) The countries of the Union undertake, ex-officio if their
legislation so permits, or at the request of an interested party, to
refuse or to cancel the registration, and to prohibit the use, of a
trade mark which constitutes a reproduction, an imitation, or a
translation, liable to create confusion, of a mark considered by
the competent authority of the country of registration or use to
be well-known in that country as being already the mark of a
person entitled to the benefits of this Convention and used for
identical or similar goods. These provisions shall also apply
when the essential part of the mark constitutes a reproduction of
any such well-known mark or an imitation liable to create
confusion therewith.

(2) A period of at least five years from the date of the registrarion
shall be allowed for requesting the cancellation of such a mark.
The countries of the Union may provide for a period within
which the prohibition of use must be requested.

(3) No time limit shall be fixed for requesting the cancellation
or the prohibition of the use of marks registered or used in bad

faith.

The effect of this Article is to extend protection to a trade mark that is

ot well-known in a member country even though it is not registered or used

: e S T Shen
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The mark should be wcll*knnlwn and belop,
in that courtt ['1 '1:\1‘ this Convention. Protection under Argje
to benelits nilar gnmls_“Wcll-known marks
Jl‘l;;iﬁl ;m‘d reputation. The registration
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arcr deemeg o

O a confljcy:
soquired 8O jilar mark may be prejudicial to the intereg of ::nem
f‘mf"l'“.‘.lg"\ H1"‘ci;'10ﬂ whether mark is well-known or Aot rests With lr}il-
public. n1‘c ‘n:ml'. A trade mark may not have been used in 4 COuntry ;-
pwtcct@:n lL:tl go&iﬂ bearing that trade mark have not been sqjq there, }.cr:
. :;:(;t [n11=.rl: may be well-known in that cOU?m;?becaus? o pUb“Ci‘Y
::Ere or as a result of advertising in cher_ ;:(I)un_ﬂiles'- PrOtECtIOI:l of Artic]e
6 bis has not been mandatory and arises if legislation so permj

S O at th
quest of interested party.”™ The following is the extent of protectiop:
re

Firstly, a member country should refuse the application for r

egistratiop
of a trade mark conflicting with well-known trade mark for identica o
similar goods.
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Secondly, the member country must cancel the
conflicting mark if registered. A member count
years from the date of registration with in whic
trade mark may make a request for cancellation

the conflicting trade mark is registered in bad
limi

registration of a
ry is to allow a period of §
h the owner of well-known
of the conflicting trade. If

faith then there is no time
t” It is clear that a conflicting mark if not re

moved in 5 years can not
be removed as per the Paris Convention.

Thirdly, the member count
mark for making a request for
! justification for
results from the m

Iy must prohibit the use of conflicting trade
which a period of more than 5 years has to

all the above protection of the well-known
ere fact of its reputation.

I-n India sections 11 (a), 27 (2) and 32 of the TMMA are the enabling
Provisions, which may be resorted to for protecting well-known marks.

TM_MA does not provide for removal of an already registered trade mark,
which conflicts with g

reputed mark only because of the reputation Of;il
well-known mark in India. Section 56 read with sections 32 (b), 11 (a) an(
“(E‘-}I may be said to be providing removal mechanism if the use Oc
conflicting mark is likely to cause confusion not only in relation to 53“;
Of‘slmilur goods, but alsg in relation to different goods. For similar
differen goods

the court would have to be approached.
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cuch trade marks which were not used in India.
trade marks the courts Pave not flwelled on the theory of their bei
known s such, but thelr.protecnon is justified on the grounds tha?% Wf:ll-
mark has aquired gogdwlll and reputation. Because the registratio o
of @ confusingly similar trade mark would, in most cases be pre'u:;, or Iuse
the interests of the public, who would be misled by the use of a cjon;]C'Ia' .
trade mark for the same or identical goods. In reality the courts havelc?)ng
curther and protected reputed trade marks from being used on gooi I:;

different desc.rip'tion, whereas Article 6bis provides for measures only for
identical or similar goods. There is a line of such cases.

41 :
While protecting such

Thus, in relation to the Article 6bis there shall be need to enact some
consequential legislation, yet the substantive requirements are fulfilled by
the Indian laws. Article 16.2 of the TRIPs Agreement has sought to
authorise looking at 'promotion’ of the trade mark and reputation in the
sector. It is also to be noted that Article 6bis when seen in context of Article
163 of the TRIPs Agreement, it has to be applied even in case of
dissimilar goods. For these matters provision has to be made before 1
January 2000. :

(vi) State Emblems, Ofﬁc.ial Hallmarks and Emblems of International
Organizations

The distinctive signs covered in the Article 6ter are the following:
armorial bearings, flags and other emblems, official signs and hallmarks
indicating control and warranty and any imitation of those signs from a
heraldic point of view. The Article 6rer obliges a member country, in
certain circumstances, to refuse or invalidate the registration and to
prohibit the use, as trade marks or as part of the trade marks, so as to restrict
commercialization of the distinctive signs of member countries and certain
international and intergovernmental organizations; but it does not purport
to create industrial property in favour of these signs. If the concerned
states or organizations allow the use of their signs as trade marks, then
Article 6ter shall not have any application.

The reasons for this prohibition are; that su.ch regiFIration vyould
violate the right of the state to control distinctive signs Of‘ its sovereignty.
The use of emblems and hallmarks as trade marks might mislead the public
with respect to the origin of the goods to whic.h such marks wquld be
applied. To secure this purpose, the distinctive signs of the countries and
intergovernmental organizations concerned are communicated to the
International Bureau of WIPO, which in turn transmits these to all member

countries for protection.
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I India, section 11 generally and sub-section (b) particular] +of 4,
TMMA needs attention. Section 11 prohibits the registration of the arke
inter alia the use of which would be contrary to any law for the time : ’
in force. Section 23 of the TMMA authorises the Central Governme ;
issue general or specific directions in relation to the registration of trag
marks. The directions had been issued under section 16 (1) of the TMM;\&
1940. which are continued under section 23 by virtue of section 136(2‘
of TMMA. The list of marks which are declared as not registrable pursuan)
to this power can be referred 10.% :

In this sphere another important legislation is the Emblems ap

d Name
(Prevention of Improper Use) Act, 1950. Section 3 of the Act prohibits Ihz
use of any emblem or name listed in the schedule, without the Previoyg

permission of the Central Government and subject to such conditiong
may be prescribed by the Central Government. Section 4 authoriz
Central Government to add to or alter the schedule. Section 4 enjo
competent authorities not to register a trade mark or design which bears
any emblem or name the use of which is prohibited under section 3 of the
said Act. Presently, the schedule does not contain prohibitions in relatiop
to signs etc. of other nation states, but does prohibit the signs of intern
and intergovern-mental agencies. It is within the executive authority of the
Central Government to notify all such other marks, which are prohibiteq

under the Convention, to be so prohibited from registration in India. A
notification to that effect would be necessary.

€S the
Ins a]|

ationa|

(vii) Assignment of Trade Marks

Sometimes a trade mark is used by an enterprise in various countries,
and it is desired to make a transfer of the trade mark rights in one or more
of those countries. Some nations allow an assignment of the trade mark
without a simultaneous or corresponding transfer of the enterprise to

which the trade mark belongs. Others require the simultaneous or corres-

ponding transfer of the enterprise. Art 6quater

regulates the assignment
of trade mark.

Sections 36 and 37 of the TMMA allow the assignment of a registered
lradp mark with or without the goodwill of the business. In India, there is
2 distinction between the assignment of registered and unregistered trade
marks4.Unrf:gistered trade marks can be assigned only together with thﬁ
%(:lc:dl::lltldc:c:n:,m 5% o N association with the registered trade mﬂofisn;:r
0 Ee ferta, lfilqu;l.lt.’“lI?? plunl land mach?nery empl.O)’@d by lh; <iness
undertaki ;I8 sulficient if the entire goodwill of the bu e
assignee ,?ho‘fmng the registered trade mark in India, is transferred ©©

F S the TMMA s in conformity with the Paris Conventio™

siness o

.
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The law in India, fulfils (he requirement i,
gates that it shall suffice for the recognition
assignment of a trade mark in member couny
business or goodwill located in that country be tr:n
together with the exclusive right t
country, the goods bearing the traq
free to require, for the validity of th
simultaneous transfer of the enterprise to which the trade mark be]
This requirement in a country must i

not extend to parts of the e i
i € enterpris
(owner of TM) that are located ip other countries. =

article ¢ Guarte
of the validit
that the pog;
sferred to (he

r '-‘!I'ii.‘,h
Yy of the
on of the

In India, the transfer of the ente
unregistered trade marks. The trans
rights in other countries with or wit

Tprise is required only in the case of
fer or assignment of the trade mark

of assignment of the trade mark in India. A member country is free not to

regard as valid the assignment of a trade mark, if the use of that trade mark
by the assignee would be of such a nature as to mislead the public,
particularly as regards important features of the trade marked goods. This

freedom to avoid any confusion in market place is necessary and sections
39 and 40 in the TMMA are directed towards this end.

(viii) Protection of Trade Marks registered in one country of the Union
in other countries of the Union.

The Paris Convention establishes a special rule for the benefit of the
owners of trade marks registered in their country of origin in Article
6quinquiness of the Convention, which provides for extra-territorial
effects of the registration.

Article 6quinquines provides that a trade mark which fulﬁls the
required conditions must be accepted relle quelle (french) for filing z_md
protected- or as is (English version)* in the other member countries,
subject to the following exceptions:

Firstly, where the trade mark infringes rights of the third p anlgshvangd
in the country where protection is claimed. These rights can be el;l er nfh :55
in trade marks already protected in the country concerned or other rights,
such as the right to a trade name or a copyright.

Secondly, when the trade mark is devoid of distinctive character. or is
purely descriptive, or consists of a generic name.

. f 1y 1 L] as
Thirdly, where the trade mark is contrary 1o m_oralllt}_ ordpuljnrl;isolcirirund
COHSidered in the country where prolectlon 1S claimed. &
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includes, as a special category, trade marks which are of such 4
; : i
to deceive the public. ture i

Fourthly, if the registration of the trade mark would constitute |,
unfair competition, as Article 6quinquies is subject to applic;:-act of
Article 10bis. on o

Fifthly, where the trade mark is used by the owner in for
essentially different from that in which it has been registered in
of origin.

M Which is
the Coung

Unessential differences may not be used as grounds for

i 6 m refusg|
invalidation.* Or

The TMMA, without referring to the country of origin, Present
accepts marks for registration all or any mark whether registered jp the
country of origin or not. All marks permitted registration subject to (e
requirements and prohibitions for registration laid down in the TMMA.

On scanning the exceptions listed above vis-a-vis the grounds for
refusal of registration in the TMMA, it can be safely said that the
prohibitions in the TMMA are fully and squarely convered by these
exceptions and are not beyond the scope of above. Further, there exists
rule 36 in the Trade Mark Rules for furnishing the particulars of an
application to register the trade mark in the Convention country. The
applicant may submit a certificate from the Registrar of that country in this

regard. The TMMA fulfils the obligations imposed by the Convention in
the Article 6quinquies.

(ix) Service Marks

A service mark is a sign used by enterprises offering services, for
example, hotels, restaurants, airlines, tourist agencies, car rental agencies,
employment agencies, laundries and cleaners, etc., in order to distinguish
their services from those of other enterprises.’

Article 6sexies was introduced into the Paris Convention in 1958'“:
deal specifically with service marks. It provides that member 00"““;‘;3
undertake to protect service marks, but are not required to provide for"”i[
registration of such marks. A member country is permitted to comply

- I an
iﬁ; the protection of the service marks, by granting such Pmtecnonxafnpie'
Means, and it is not necessary to introduce special legislation, ot d o
n s laws g 4

ki a1 gainst unfair competition. This method has been 1 :P 1069
{MR’I‘; S:;.nThe Monopolies and Restrictive Trade Practices )'1 1986
Provide ) wef. 1984 and the Consumer Protection Act ( The

for vices:
an honest and fair regime in relation to the ser

1
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two smmlcls prglccl the consumers as also the competitors from any unfair
trade practices in the matter of rendering services. Sections 36A(1) (i) and
Sx) of MRTP Act would hit false use of a service mark. A misleading
impression as to the sponsorship would be covered under section 36A(1)
(iv) of MRTP Act. The Indian law is in conformity with the Convention.
The service mark can also be protected as an intellectual property under
the Copyright Act, 1957. However, full-fledged service marks are
required to be introduced by Ist January 2000 by virtue of Article 15 of
the TRIPs Agreement.

(x) Nature of the Goods to which a Trade Mark is Applied

Article 7 of the Paris Convention stipulates that the nature of the goods
to which a trade mark is to be applied shall in no case be an obstacle to the
registration of the mark. The purpose of this rule is to make the protection
of the trade mark independent of the question as to whether such goods
may or may not be allowed to be sold in the country concerned.

Sometimes a trade mark may concern goods, which for example, do
not conform to the safety requirements of the law, and can be sold only
after permission from the competent authorities. In all such cases, it would
be unjust to refuse registration of a trade mark concerning such goods. The
safety or quality. regulations may change and the product may be permitted
for sale later on. In those cases where no such change is contemplated but
the approval' of the competent authorities of the country concerned is still
pending. If such approval is imposed as a condition to filing or registration
in that country, it may be prejudicial to an applicant who wishes to make
a timely filing for protection in another member country.**

In this regard, TMMA does not pose any obstacle in the registration of
a trade mark. The TMMA is not at all concerned with features, quality or
safe standards prescribed for the goods. The registration of the trade mark
can be proceeded with, irrespective of the nature of goods. The use of the
trade mark may sometimes be affected by other laws. Article 7 also negates

the alleged quality function claimed by some authors.
(xi) Trade Names

Paris Convention obliges the member countries to
e name is the name of the enterprise engaged
d may or may not be owing the trade mark.
A trade name, may become known, even if it does not own any trade mark.
The protection to trade names is to be extended without any obligation of
filing or registration as required for the trade marks. Article 8 also clarifies
that a trade name need not form part of a trade mark or vice-versa.

Article 8 of the
protect the trade names. A trad
in sale of goods or services an
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In India. the courts steadfastly p.rftlcct l|IIL‘ Irzid'c :‘mmcs withouyy ai
condition that the name is rcgislcr.cd. !I fhcrc t.:unny t:l‘lun'pl. to ‘E'pl’mpriage
the business reputation, an injunction is issued. 'UT'I(]L;I' y.m;}ms lawsg there
arises an occasion to register the names, for' examp e, .|n'1.c Companics
Act. 1956; the Partnership Act, 1930; the Soculztlcs Rc'glstrdtlon Acts: ang
the Shops and Establishments Acts of various slates. fmd.lhe Union
territories of the Union of India. In all these statutes, a prOVIS-IOD 1S nolrrnally
inserted that a confusingly similar trade. name may not be either registereq
or brought on record. Various companies -Wlth same namesﬂa}lre found t.D
be registered in different states and even in the same ‘state.- It seems j
occurs because of the lack of infrastructure and facilities.

(xii) Importation of Goods unlawfully bearing a Trade Mark or Name

Article 9 of the Paris Convention provides detailed rules in rfflation to
seizure of goods, which bear a trade mark_ or name unlawf_ully. Article 9§ 1)
requires the seizure of such goods is required to be made In those countries
where such mark or name is entitled to protection. There is some practical
difficulty in implementing Article 9(2), which requires seizure to be
effected in the country, where the unlawful affixation of the mark occured,
For example, the enforcement authorities do not have the information as
to the marks protected in other countries and if they are affixed in India on
goods, it will be very difficult to fulfil this requirement. The seizure to be
effected in the country of import under Article 9(2) is qualified by the fact
of entitlement to legal protection in the country of import. In the absence
of an interested party, in the developing countries like India, it is rather
impossible to fulfil the obligation. Indian laws prohibit the importation of
goods with false trade marks or false trade description. There i

the absence of any j
it appears that thes

(xiii) Collective Marks

Article 7bis of the Paris Convention obliges a member country to
accept for filing and

b {0 protect, in accordance with the particular conditions
ff-t“ Y that country, collective marks belonging to "associations." These
Sel"ergenerally e associations of Producers, manufactures, distributors,
a cm:;r ohher merchants, of goods that are produced or manufactured in
characle:i]st?cc:;mj[t'?’pregwn or locality or that have other commof;

- “Ne Faris Conventiop ¢ - arks 0
States or gther public bodine O€S not cover collective m
A Collectjy

; € mark .
Material, moge SCIVes to distin

uish th hical origin,
of Manufactyre, quality : g

Or other common characteristics
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of goods or services of different enterprises, whicl
collective mark under the control of the ow
pormally members of the owner. The yse
k with another mark of their own,

1 Simult
ner of tradema
IS more often y

ANCously uge (he
rK. The users are
Se the col)ec
Clive
ki Ive
presently, the TMMA does not provide for collective m
there is a detailed mechanism for the registration of certific
which are different from collective marks but may be said to
collective marks. Even non-members can yse certification
criteria are fulfilled but collective mark is permitted to be used
only of course on fulfilling the criteria.

arks, though
ation marks,
a species of
mark if the
by members

(xiv) Appellations of Origin, Indication of Source

Though, appellations of origin, indication of source, and unfair
competition are matters sufficlently related to the trade marks but they do
not form part of this study and the provisions with regard to them are not
compared.

III. CONCLUSION

The TMMA is substantially in compliance with the obligations
imposed by the Paris Convention as has been noted corresponding to each
obligation. The national treatment is already in force. The priority mechanism
to the member countries can be enforced by the executive authority.

Use requirement is in compliance with the Convention. In relation to
independence of the trade marks, the unilateral action of any country
cannot change the position. In this regard, the Bombay High Court made
certain observations purporting to internationalize the trade mark. It
appears they are of no avail. In relation to well-known marks, thougfl the
court practice is in conformity with the Paris Convention, but thefe}? no
specific enabling law complying with Article 6bis (2) and (3). Proht'bmons
in relation to the signs, emblems and hallmarks of pther'coumn?s are
within the realm of the executive authority. Provisions in relation to

assignment of trade marks are liberal.

Article 6 of the Paris Convention projectrfd as Protectlon] t:Lilénactl(ZJa[lr:z.3
listing the permissible prohibitions is complied with. In rela

nature of goods to which trade marks are applied. there is no ;mlzleg;:;ez;
‘under the trade mark law. The intervention of other laws, exc?fet r:l i
Pharmaceuticals is negligible. Pharmaceutlca.l sector requ T i
Justifiable because of the social and economic conditions 0 oL
India viz, backwardness and illiteracy. Trade names are pr;)c:fcemém -
lack of judicial pronounce-ments may g0 '© show poor en . cofficieiit
felation to unlawful importation, though the legal mechanis
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Services have been now on active agenda of the country. In l‘%ﬂ‘f and 19g¢
two important legislations namely MonODOI.ICS and Restrictive Trade
Practices Act, 1969 and Consumer Protection Act, 1986-havc been
enacted with provisions giving relict i‘n‘fﬂlﬂ“O“ to the services, to fp,
consumers and to the enterprises providing these services.

New trade mark law is on the cards, which would iqcorporale
provisions for the registration of the s.ervice marks and collective mars.
It also appears that registration of registered user may be delegated back
to the Registrar from the Central Government.

In developing countries mostly the trade marks are used by way of
licenses. It would be in fitness of things to strengthen tht? position of
licensees vis-a-vis proprietors by law. Thus, if the proprietor fails to
exercise quality control the registration as user should not bt? cancelled. In
case of allegation of poor quality of goods, instead of accepting t.hPf verdict
of prop as to quality, quality as prescribed may be tested and if it is found
okay the registered proprietor has to be penalized for abuse of IPRs or for
not exercising quality control. In no case the licensee should be penalized
without his fault and the license must continue.

Apart from this the proprietor should not be able to terminate the license
without any fault of the licensee. No fault termination of license power be

deemed as abuse of IPRs and such a clause in any license be declared as
void with agreement allowed to subsist.

In relation to fixed duration licenses, if the licensee is willing to

continue with the license, there should be direction to prefer such a
licensee. Compulsory license is not suggested.

Law should envision a mechanism to share the advertising cost and
benefit accrued to goodwill between licensor and licensee. There has to be

relatior}ship among the royalty paid, advertising cost incurred and the
escalation in goodwill of the trade mark in the country.

If there are any restrictive business practices then the court should
dl:;:clare these practices or clauses of the agreement void and continue with
the rest of the agreement as a valid license of trade mark.

In addition, if there j d
» It there 1s found any coercive package licensing or force
technology transfe 4 pacsAs =

should be g r or back flow of technology without payment, the same
necessary “eemed o t.)e abuse of intellectual property and only the
declared voitt:.’nenls: Sr eq;l lrEd- by the licensee be continued and rest ®
should be comp uch 2 situation, the licensee of intellectual PropPer™

Fhsated suitably or the rights of the licensor be declared

‘.
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ON SUDAN AND AFGHANISTA .
CTION FALL UNDER ARTICLE s
OF THE UN CHARTER?

V.K. Ahuja*

1. INTRODUCTION

Following terrorist attack's. on {&merican embassies in T::.mzania and
Kenya in mid 1998 which claimed llv§s of a numbe.r of _Amgncan people,
the United States retaliated by attacking Fhe terrorist sites in Sudan ang
Afghanistan which it claimed were bemg.mamtlamed b-f'f the multj-
millionaire terrorist Osama bin Laden. According to information available,
about 70 Tomahawk missiles were fired from the Arabian Sea and the Red
Sea, traversing 1000 to 1500 miles in each case.! These missiles overflew
the coastal waters and air space of countries other than those which were
targeted. Neither the targeted countries nor the countries whose territorial
seas and air space were involved were given any advance information,

The missiles fired on the Khartoum Chemical factory in Sudan
achieved pre-designated damage, whereas those fired into Afghanistan
destroyed more than the specific target. It is noteworthy that a couple of
missiles fell inside the Pakistani territory also.

The United States argued that it targeted a group which had carried out
anti-United States terrorist activities and which was likely to undertake
further violent activities against the United States personnel and establish-
ments. It argued further that punitive action taken by it were actions under
the right of self-defence as contained in Article 51 of the United Nations
Charter. The allies of United States and a number of South American,
f‘\fl‘lcan'and Asian countries have welcomed the decisive action against the
:n.tema;mna] terrorism. On the other hand, the majority of Muslim coun-
ansisofar:i?g?ﬁn‘;lz:ekfpiljg and non-aligned countries have critic.ised ilt 3-‘;_
the United Nationsnét}lfndl I'aW- e papf:r TAkES % S0y o Aike 5 ﬂ?e
United States o Sudz dl’:ler y order_to vy WheEh-e r e an?mk b}f ken
in self-defence. The an and Afghanistan can be justified as actions td_de
2 paragraph 4 of = FE‘P?T at the same time also makes a study of Artl .
of force against nlted-Natlons Charter which prohibits threat R

the States, in order to find out whether the actions taken
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| hy United States were violative of the aforesaid Article.

I1. PROMBITION OF USE 0F FORCE @ ARTICLE 2 PARA 4 OF
THE U N CHARTER

The Charter of the United Nations was formed to cover all the gaps
found in the earlier instruments prohibiting use of force i.e. Covenant of
League of Nations and Pact of Paris popularly known as Kellogg-Briand
pact of 1928. The League of Nations was formed to regulate the conduct
of states regarding their rights to go to war. But it did not touch upon all
aspects of the states power to use force e.g. in self-help or undeclared war
situation. To fill the gaps found in the Covenant of League of Nations, the
Pact of Paris was signed between United States and France which was later
on, signed by sixty three states. Although the Pact denounced war as an
instrument of national policy and emphasized on the pacific settlement of
disputes, but it too failed to impose an absolute prohibition on states to use
force.

In 1945, the allied nations gathered at San Francisco and signed a
multilateral treaty to give effect to their determination “to save succeeding
generations from the scourge of war...” and “to ensure, by the acceptance
of principles and the institution of methods that armed force shall not be
used save in the common interest....”> Thus, they created a new organisation
namely United Nations Organisation to prevent future wars. The state
parties also committed to settle their international disputes by peaceful
means.*

Article 2 para 4 of the UN Charter provides as under:

All members shall refrain in their international relations from the
threat or use of force against the territorial integrity or political
independence of any state, or in any other manner inconsistent
with the purposes of the United Nations.

The framers of the Charter, in order to broaden the scope of restrictions
upon the right of state to go to war, used the term ‘threat or use of force'.
In doing so, the intention of the framers of the Charter was to avoid intricate
problem of defining war which was existed under the League of Nations.

The term “threat’ has not been defined anywhere in the Charter. Threat
of force may be brought into being through a number of situations created
't:y the conduct of one state against another. The plain meaning of the word

'reat’ is a declaration of hostile determination or of loss, pain, punish-

men T : e it
£ ' or damage to be inflicted in retribution for or conditionally upon
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' [ - » - - 'C V .
(erritorial integrity implies the effective control of an areg
The term &8 . ion |
I qative ;unmltumn B g jer the Charter, if i
horit l " of its ()|'l||g“l|(‘n"' under the ‘ It C()mmils
1 breac ’

ritory of another state in n.rdcr to qhtuin redresg
¢ interfering with the territory or integrity 4
rmining the political independence of that state. Tl?c actiog
‘political independence’ of a gtatc are actions directed g

g l:'o overnment and other institutional l?()dlcs of a S'tatc, cithes
conlrol!ll:é; l:;ngparlicular form of government Wltb dt:}ﬁ@d ideologica)
By o silics o cing existing institutions to act in the interests of the
propensities Of by forcing

foreign power.’ _ .

Article 2 para 4 imposes a restriction on states rlghts t; use force. The
. ht to use force has been given t?y states to Unite ations and an
ir:ﬁlividual state can use force within the Charter and only in certaip
conditions. These conditions may be enumerated as below:

(i) the use of force in individual and collective self-defence under
Article 51 of the UN Charter;

and au
violanon
an .'ICI fli iU

and 11 .
ree within the tel
. intention O
even without the intention
thereby unde
against the

(if) joint and several action against enemy states of World War-II
under Articles 53 and 107 of the UN Charter;

(iii) collective action by United Nations under Chapter VII or action
taken by states under the authority of United Nations under
Chapter VII or VIIL

In addition, force may also be used under the following conditions:

(i) for enforcing the right of self-determination which has been
incorporated in the Preamble and Purposes of the UN Charter
under the authorization of United Nations; and

(i) for the liberation of occupied territories under the authorization
of United Nations.’

Thus, force can not be used except in the aforesaid conditions. As
stated earlieir, Article 2 para 4 covers not only war, which is extensive
?rmed hostilities or the highest degree of destructive use of military
$;EZT]T§nltsebu} :];0 use of physical _fOI‘ce of lesser intensity or magnitude.
help. Self—helpdz f ik (Eharacteflzed as short of war situations or self-
10 remedy anp ilaller:1 |e described as an ac; of state through the use‘ of force
distinction belweaﬁa ;l; t of the other in_order to get satisfaction. The
ales 1o prot self-help and self-defence is that, self-defence Oper”

€Ct a st: : .
available, 4 ale against irreparable harm where no other means ¢

ims ¢ ati
al the restoration of the starus quo. whereas self-help has

well.s Thus, a state would be acting in'

T

————

IE——
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a remedial or repressive character in order to enforce legal rights.” The use
of force in the form of self-help is not justified under the UN charter.

II1. RiGgHT OF SELF-DEFENCE ! ARTICLE 51 oF THE UN CHARTER

Member states voluntarily surrendered their sovereign right to use
force in favour of the Security Council of the United Nations. The Security
Council has assumed the responsibility of maintaining international peace
and security. States are not allowed to use force either to enforce their rights
or to prevent possible aggression. However, in case of an armed attack a
state may either alone or in consort with other states, use force in self-
defence without prior authorization of the Security Council. Such a right
of self-defence is an inherent right which exists in the nature of a state. The
UN Charter does not grant right of self-defence. It simply recongizes this
inherent right under Article 51. The right of self-defence, however, be
exercised only when the armed attack occurs and ceases the moment

Security Council steps in.

The right of self-defence was also available under the Covenant of
League of Nations. The Covenant, however, did not define the right of self-
defence and therefore, its extent remained uncertain. In the Kellogg-
Briand Pact also, the right of legitimate self-defence of the members was
not touched. Under general international law, the anticipatory right of self-
defence has been recognized. This right was available to states in case of
an imminent threat, leaving no choice of means and no moment of

deliberation.g-
Underr UN Charter, the right of self-defence is contained in Article 51,
which reads as under:

Nothing in the present Charter shall impair the inherent right of
individual or collective self-defence, if an armed attack occurs
against a member of the United Nations, until the Security
Council has taken measures necessary to maintain international
peace and security. Measures taken by members in the exercise
of the self-defence shall be immediately reported to the Security
Council and shall not in any way affect the authority and
responsibility of the Security Council under the present Charter
to take at any time such action as it deems necessary in order to
maintain or restore international peace and security.

According to Article 51, the inherent right of self-defence is available
to a fﬂembcr state only when an armed attack occurs against it. Thus, the
anticipatory right of self-defence is not available under the UN Charter. In
addition, the right of self-defence is available to member states until the



NATIONAL CAPITAL LAW JOURNAL
100
. cil has taken measures necessary to maintain international
cury L ‘“t" v, The right of member states to act in self-defence would
e :md, wtiu-ngécurity Council has taken necessary measures for the
ase nmc: ‘t ::f international peace and security in regard to the given
1113|ann:1|1:‘t iions taken by member states will immediately be reported to
situation- (j;‘ocuncil. The action taken by individual state under the right of
Sccunlg‘ . does; not in any way affect the power of Security Council to
self-defenc ational peace and security. It can at any time interfere in the
Gruation and take necessary action 1o maintain inter.national peace and
security. Even if the Security Council is unable to act in the first instance,
s authority to take action subsequently shall not be affected.

Se¢

cC

maintain intern

V. US PuNITIVE ACTION AGAINST SUDAN AND AFGHANISTAN

The argument of United States when it took punitive action against
Sudan and Afghanistan was that it acted in self-defence under Article 51
of the UN Charter. Although it has targeted the group which had carried
out anti-United States terrorist activities even then these actions shall be
called as punitive actions against Sudan and Afghanistan as force has been
used against the territorial integrity of these States.

After examining Article 2 para 4 and Article 51, the questions arise
whether US actions fall under Article 51 or have been taken in violation
of Article 2 para 4. Since Article 51 is restrictive in scope and provides the
right of self-defence to a member state only in case of an armed attack, it
becomes important to find out whether terrorist attacks on a member’s
embassies in third state may be equated to an armed attack on it especially
where three is no direct involvement of states in which the terrorists have
a base. A plain and simple reading of Article 51 makes it abundantly clear
that terrorist attack can never be equated to an armed attack by a state.
Terrorists are not equal to a state and therefore, Article 51 cannot be
lnvgked to punish terrorists. Force can be used in self-defence under
Article 51 only against a state and not against a terrorist group. MoreoVer,
foséa;:u“f{licg is taking action in self-defence is obliged to report its act.ion :
States ;‘; }i't ;1:;1(:11. This ob.llgatlo.n has not heer‘l performc.d by the Um_ted
e, La::l H(]Jtdreport_lts actions to Security COUHC'II. By attack.mg
Staes hag lakeen e .t.errorlstl group in Sudan and Afghanistan, the United

N punitive actions against these states in reality.

bec::;?gg&:; 1tlh IS true that the problem of international terrorism ha?
cach stat, yoy nroughol:lt the world and to curb this problem is a 'duty.o
of i”tema;iona; 10 state is all9wed to perform this duty in blatant v1olat101;:
internationg t 0 Th.e United States should have raised the problen? 0

errorism in Security Council which is primarily responsible
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to ‘nnuumin. international peace and security instead of taking punitive
actions ng.mnsl the two countries. To sum up, the use of force bypUnilcd
Sunlcs against the two countries was not in self-defence but in violation of
Arlfclc. 2 para 4. Apart from this, the United States has violated the
territorial jurisdiction of a number of countries.

V. CoNCLUSION

TIEIS 1S not the only incident after the establishment of United Nations
C?rgamzallon, where United States has taken actions against other sover-
eign states in violation of international law. It has already taken actions in
violation of international law against Lebanon, Libya, Panama, Haiti and
Yugoslavia. After taking punitive actions against Sudan and Afghanistan,
it has categorically stated that it would carry out further unilateral strikes
against its terrorist enemies if necessary. This creates a dangerous and
destabilising precedent. If the actions of United State are not condemned
today then in future a state which is powerful and immune from retaliatory
action, can indulge in unilateral and coeercive military operations against
other countries or sections of their people at will. This will defeat the very
purpose of the UN Charter and result in obstructions to the development
of international law.
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JUDICIAL PERCEPTION

B. Aruna Venkat*

pROTECTI

The original Constitution of India which came into force in 1950 did
ith the subject of protection of environment in the country. In 3
Constitution was silent in this regard. It was only in 1976
that the Indian Government thought it necessary to amend the Constitution
(o provide for the protection of environment by incorporating a few

ns in the Constitution. The result was the enactment of the

pro\'iSiO
tion (Forly-Second) Amendment Act, 1976.

Constitu

It may be interesting to note that the Indian efforts at the protection of
environment in India began only after the Stockholm Conference in 1972.
This Conference, it may be noted, was the real milestone in awakening the
concern of the Indian Government towards environmental pollution.
Before this Conference neither the Indian Constitution nor any of the
Indian laws dealt with the problem of environment expressly. It was only
Jfter this Conference that both constitutional and legislative reforms have
been effected in India to meet and combat the environmental problems in

pot deal W
way the Indian

the country.
1. PrOTECTION OF ENVIRONMENT : CONSTITUTIONAL PROVISIONS

The Constitution (Forty Second) Amendment Act, 1976 added two
important provisions to the constitution. These provisions are Articles 48A
and 51A(g). Article 48A, which finds its place in Part IV of the
Constitution entitled "Directive Principles of State Policy", declares :

The State shall endeavour to protect and improve the environ-
ment and to safeguard the forests and wild life of the country.’

SCCTZC second important provision added by the Constitution (Forty
plrlcf’."_) Amendment Act is Articles S1A. This provision, which finds a
ace in Part IVA entitled "Fundamental Duties" inter-alia, states -

It sh; . .
iy hall be the duty of every citizen of India - to protect and
rove the _ : _ )
'dn(]j) ?erdth natural environment including forests, lakes, rivers
ild life . - :

life, and to have compassion for living creatures.”
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A close Took at these provisions in the light of the scheme of Part 1V
of the Constitution indicates that there is constitutional conceptualization
of the inter-relationship between development and environment. The
Directive Principles of State Policy as embodied in Part IV of the Consti-
wition are "fundamental in the governance of the country”. They impose
a constitutional duty on the state to apply these principles in making laws
aimed at the attainment of certain social and economic developmental
goals by the state." These directive principles inter-alia, envisage socio-
economic development of the country and the people.

Thus, the state is obliged to formulate its socio-economic policies in
such a way as to subserve the larger constitutional environmental policy
perspectives.’ The state is also obliged to secure a social order in which
justice, social, economic and political shall inform all the institutions of
national life.5 The state shall, in particular, direct its policy towards
ensuring that the ownership and control of the material resources of the
community are so distributed as best to subserve the common good; that
the operation of the economic system does not result in the concentration
of wealth and means of production to the common- detriment; that the
health and strength of workers, men and women, and the tender age of
children are not abused; that citizens are not forced by economic necessity
to avocations unsuited to their age or strength; that children are given
opportunities and facilities to develop in a healthy manner and in condi-
tions of freedom and dignity; and that youth are protected against
exploitation and against moral and material abandonment.®

It is of great constitutional significance that Articles 48A and 51A(g)
along with other Part IV provisions provide the necessary constitutional
edifice for the concept of "sustainable development” in the country by
outlining a blueprint of social and economic development within the larger
framework of environmental protection strategy. It may be noted that
while Article 48A imposes a constitutional obligation on the state to protect
and improve the environment, and to safeguard the forests and wild life of
the country, Article 51A(g) obliges the citizens of India to protect and
improve the natural environment including forests, lakes, rivers and wild

life etc.

It is of immense interest to note that while the Indian Constitution
imposes a constitutional duty both on the state and individual to protect the
natural environment by taking all possible appropriate measures, it does
not confer a constitutional right to healthy environment on the individual.
This brings us to the question as to whether or not there should be a

constitutionally guaranteed right to a hygienic environment.
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I The RIGHT TO HyaiEnic ENVIRONMENT ¢ CONSTITUTIONAL Posrrion
.lt s ~::’ as originally envisaged at the time of ic enactment of the
ﬂmm-mﬂ‘bn (Forty- Second) Amendment Act, contained a serious lacung
Cm.w“lm:o later on removed by the judicial innovation. It may e
e \: ﬂds that Article 48A, which imposes a constitutional obligation g,
apprictg cis non-justifiable in nature.” This means that if the state fajls
:jltfc;::rg{. its constitutional pbligatign .to' protect, preserve and_ilﬂprove
environment, such failure 1s not Judlclglly quesnonafble. This is the
position, sO long as the problem of pl‘OtBCth.n.Of the fenv.:rongmen't Tel_nains
s the state's non-enforceable impt?rfect posnt.we ol?hg'at‘lon. If it fails tq
discharge its constitutional obligation, there is no judicial remedy. If the
state wilfully damages or destroys or threatens to damage or destroy the
natural environment which the state is constitutionally obliged to protect,
the citizens of the country would have no constitutional remedy. This is ap
important anomaly, which has been removed by judicial creativity and
innovation.

Thus, the scheme of the Constitution, as it stood before the Supreme
Court's creative interpretation of the fundamental right to life guaranteed
in Article 21 of the Constitution, was that it obligated the state to protect
and improve the environment without investing the individual with any
enforceable constitutional right in this regard. Again the original constitu-
tional scheme, unwittingly, was to impose a constitutional duty on the

individual without the conferment of any justifiable constitutional right in
favour of the individual.

Normally, the interests of the state and of the individual citizens in the
protection of environment are not supposed to come into conflict, for they
€xpected to co-operate and collaborate to usher in a new environmental
order in the country. But sometimes due to differences in their perceptions,
lhe_ Interest of the state may come into conflict with those of the citizens.
This was what precisely happened in the State of Kerala when the State
Govemm.em of Kerala sought to deforest a stretch of forest, nearly 8952
dz:;a:;s 1n EXlﬁnF. known as the "Silent Valley" for the constmction of a
Sy ;fpé;)ces§|!1g a hydro-electric project for power generation an]d
High Cour[?)m]nm?y' This was contested by a petition before the Kg‘:r'aa

© Justice Gopalan Nambiar, while dismissing the petition

_UbSeerd;
We o
maun::l"D lnm thisk & necessary to cover the entire gamut of the
lﬁgiczla - Whether scientific, technical, technological or €co-

Placed before us in great detail. It is not for us tO

mitted that the constitutional scheme for the protection of

g
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evaluate these considerations again as against the evaluation
already done by the Government. It is enough to state that we
are satisfied that the relevant matters have received attention
before the Government decided to launch the project. There has
been no non-advertence of the mind to the salient aspects of the
project. We are not to substitute our opinion and notions on
these matters for those of the Government.

Perhaps, the learned judge would not have made this observation had
the citizens been guaranteed a constitutionally enforceable right to a
decent environment.

Similar is the recent unresolved controversy that is raging around the
viability of Narmada and Sardar Sarovar Projects in the State of Gujarat.
Antagonists of these projects, which the government of the State of Gujarat
is eager to push through, claim that the implementation of these projects
would cause irreversible environmental degradation by submerging 37000
hectares of land and by destroying several lakhs of trees. These projects,
in their wake, have brought to the fore the rehabilitation and environmental

issues.

As earlier mentioned, this anomaly in the constitutional scheme has
been remedied by the Supreme Court of India when it creatively expanded
the contours of the fundamental right to life so as to subsume the right to
healthy and pollution free environment.

II1. THE RioHT TO HYGIENIC ENVIRONMENT ! A DEeRIVATIVE RIGHT OF THE RIGHT
10 LIFE

The right to life is one of the fundamental rights guaranteed by Part III
of the Constitution, which is entitled "Fundamental Rights". The Supreme
Court has been assigned the role of "a sentinel on the quivive"'’ to
safeguard the fundamental rights from both legislative and executive
encroachments”’’. Towards this end, the apex court is also vested with
concurrent original jurisdiction.’” The Supreme Court using its power of
judicial review as conferred by Article 323 of the Constitution has evinced
an unprecedented judicial activism with regard to the interpretation of
fundamental rights. Articulating the Supreme Court’s new judicial ap-
proach to the interpretation of fundamental rights. Justice Bhagwati (as he
then was) observed in Maneka Gandhi v. Union of India':

The attempt of the court should be to expand the reach and ambit
of the fundamental rights rather than attenuate their meaning
and content by a process of contraction.'
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with the spint of this new _iudicial !)crf:c.ption, the
or content with its traditional ud_l-u('h(:lary role wjy h

el cume and play a more activist and C’Cfﬂivc,""
is consu-ml1l-°_ o the efficacy and effectiveness of some of the mogt baﬁ!c
nsu aranteed to the Indian peoplg. It is heartening (q n;::
that the Indian Supreme Court has not onl'yl. Wld'CI:Ed thc' Meaning gng
contents of fundamental r:gh.ls byl its creative ln_e;[?rt?}dtlon bu_t alsg
expanded their ceach and ambit by 'mnovatirllsg new judicial Strategies f,
their effective enforcement and enjoyment.

(a) The Right to Life : Meaning and Content

{n consonance Ind,
o long

- : . [‘
apex court 18 . »
‘ 1t claims 10 a8

in order to €
fundamental rights gu

in Munn v. Illinois,"” Justice Field, dissenting from the majority, spoka

of the right thus':

By the term 'life’ as here used something more 1s meant than
mere animal existence. The inhibition against its deprivation
extends to all those limbs and faculties by which life is enjoyed.
The provision equally prohibits the mutilation of the body by
the amputation of an arm, or leg, or the putting out of an eye, or
the extraction of any other organ of the b/o’cly through which the
soul communicates with the outer world.

In India the above view of the fight to life has not only been judicially
approved but also been further expanded.

Thus, in the Indian constitutional jurisprudence, Article 21" of the
Indian constitution which guarantees the right to life and personal liberty
has come to occupy the position of "brooding omnipresence" in the
scheme of fundamental rights. This provision has become a "sanctuary for
human values" and therefore has been rightly termed as the "fundamental
of fundamental rights". Like the right to personal liberty, which has been
E:nil atﬂﬂtjﬁhcomentf:" tl":e right. to life has been infused with the dynamic
rightsp IO Fuma{l dlgnltyj which is the foundation of all other human

- In Francis Caroline Mullin v. Delhi Administration Justicé

Bhagwati : : :
e :(as he then was) elucidated the import of the right of life a5

The ri i ]l s
mere“i:‘_lr;‘;lllf;exfr:shrmed in Article 21 cannot be restricted t0
physical survival S’I?C(-:' I.t [means something more than =
 all those Ty - Z 1fnh1b1t.10n against its deprivation extends
would include the l; aculties by which life is enjoyed... this
question which arise:(.:ulues of thinking and feeling. But the
10 protection of iy s whether the right to life is limited only
Mo or faculty or does it go further and embrace

vy

e —
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something more. We think that the right to life includes the right
to live with hf’”‘a“ dignity and all that goes with it, namely, the
bare necessaries of life such as adequate nutrition, clothing and
shelter over the head and facilities for reading, writing and
expressing oneself in diverse forms, freely moving about and
mixing and commingling with fellow human being. Of course,
the magnitude and content of the components of this right
would depend upon the extent of the economic development of
the country, but it must, in any view of the matter, include the
right to the basic necessities of life and also the right to carry on
such functions and activities as constitute the bare minimum
expression of oneself.

Thus, the right to life has been given an expansive reach to encompass
the right to live with human dignity, which in turn would include the basic
needs of life such as food, clothing and shelter® etc. Further, the right to
life has been held to include the right to livelihood. In Olga Tellis v.
Bombay Municipal Corporation, Chief Justice Chandrachud observed:

The right to life does not mean merely that life cannot be taken
away extinguished as, for example, by the imposition and
execution of the death sentence, except, according to procedure
established by law. That is but one aspect of the life. An equally
important aspect of it is the right to livelihood. If the right to
livelihood is not treated as a part of the right to life, the easiest
way of depriving a person of his right to life would be to deprive
him of his means of livelihood to the point of abrogation. In
view of the fact that Articles 39(a) and 41 require the state to
~ secure an adequate medns of livelihood and the right to work,
it would be sheer pedantry to exclude the right to livelihood

from the content of life.

Evidently, the right to life seems to be the main right from which many
more basic human rights emanate. The right to the quality of life,*® the right
to unpolluted environment,”” the right to the preservation of nature's
gifts,” the right to one's own tradition, culture and heritage,” the right to
education® have all been held to be integral parts of the right to life.

(b) The right to Life and the Right to Pollution
Free Environment

Coming to the right to pollution free environment as a right emanating
f}*om the right to life, the first case where the Supreme Court recognized the
right to clean environment as an aspect of the right to life is Rural Litigation
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and Entitlement Kcndm_\’. S{““’ of UP In 1hi3 case, the releyy
for the purposc of our d:sc11551::)11 was whether llfnestope mining ac:tivhi(,’s
in the r«.flussorie-Dchrladun region causgd eco!oglgal disturbance and thy,
violated the right to hffc .olf the people in that region. The Supreme Coiig
declared that these activities pol.luled thc'z environment and thug Violateg
the right to life of the people. While or.derm_g-the closure, some of the lime
ne quarries the Supreme Court implicitly read the right to clean
:ronment in the right to life. Without referring to Article 21 of the
wution, the apex Court observed:*

nt iSsUe

sto

env

Consti
This would undoubtedly cause hardship to them, but it is a price
that has to be paid for protecting and safeguarding the right of
the people to live in healthy environment with minimal distur-
bance of ecological balance and without avoidable hazard to
them and to their cattle, homes and agricultural land and undue
affectation of air, water and environment.

Similarly, in Charan Lal Sahu v. Union of India,” in his concurring
opinion Justice K.N. Singh observed:*

In the context of our national dimensions of human rights, right
to life, liberty, pollution free air and water is guaranteed by
Constitution under Articles 21, 48A and 51A(g), it is the duty of
the State to take effective steps to protect the generated consti-
tutional rights.

Similary, in Subhash Kumar v. State of Bihar,” Justice K.N. Singh
declared:

Right to life is a fundamental right under Article 21 of the
Constitution and it includes the right to enjoyment of pollution
free water and air for full enjoyment of life. If anything
endangers or impairs that quality of life in derogation of laws,
a c_itizen has right to have recourse to Article 32 of the Consti-
tution for removing the pollution of water or air which may be
detrimental to the quality of life .

L :;Lmaby also be .mentioned that following the ratio of the Supreme COU_T:
Perce fa Ove-mentioned cases some of the High Courts articulated thel
Mun'p'tlon of the right to environment. Thus in Damodar Rao V. 5-?;

ictpal Corporation, Hyderabad,” Justice P.A. Choudhary observed™

_i‘;im‘i':”:vg _1:1; matter from the above constituFional point '?f
sl it atta(;:: be reasonable to hold that the enjoyment of Ilh e
onstitut; ment and fulfilment guaranteed by Article 21 of t .e
10n embraces the protection and preservation of nature s

SE
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s
gifts without which life ¢

annot be l:l]j“y ' "
2 " L(ln 'Illcr- P
reason Why practice of violep ¢ ¢ can be po

Xtinguishment of |;
I vi . of life alone
should be regarded as violatjye of Arti el

garded
of the Constitution,
To mention one more Hj gh Court de

- cision, in D.D. Vyas v. Ghaziabad
Development Authority, Ghaziabad,® the Allhabad High Court held the
same view. It observed:

Right to life is a fundamental ri
Constitution and it includes the rj

free water and air for full enjoyment of life. If anything damages
or impairs that quality of life in derogation of law, a citizen has
a right to have recourse to Article 32 of the Constitution for

removing the pollution of air, which may be detrimental to
quality of life.

ght under Article 21 of the
ght of enjoyment of pollution

Thus, it may be appreciated that the higher judiciary in India has, by
judicial innovation and creativity, removed the anomaly by rcading the
right to wholesome environment in the right to life as a penumbral right.

. The effect of ISO reading has been to obligate the State to take both

legislative and administrative measures necessary to protect ecology in the
country.

It may be noted that so long as the right to clef.m environment continu:s
to be penumbral right to its adequacy and efﬁf:acy depenc!s Eponbt e
continued cooperation of the apex court. In this context, it rixasm :sg
observed, rightly, that "it is not appropriate to leave Isuchhant;?‘;pg ane s
vital right to judicial vagaries" and that "it is imperative that this g

SR e
an express mention in Part III of the Constitution".
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UpICIAL REVIEW AND ADMINISTRATIVE
J TRIBUNALS IN INDIA

Sarbjit Kaur

I. INTRODUCTION

o number of iribunals as alternative ‘forum's of adjudication have come
_ The tribunals have 10 possess certain attributes 9[’ a court but which
Lp"e 0 be free from the constraints of courts. The tribunals as alternative
l;::a dispute adjudication are suppc?scd to be quicker, economical, less
formal and possessed of expertise in a subject compared to the courts.
They are cheap and quick because they are not b9und b?r the Law of
Evidence as much as the courts. Tribunals can design their own proce- |
dures, however, they must abide by rules of natural justice. |

part XIV of the Constitution was inserted through Section 46 of the
Constitution (42nd Amendment) Acts, 1976 with effect from March 1,
1977, It comprises of two provisions: Article 323A and 323B empowering !
the legislature to set up Administrative Tribunals. The object of this new |
“part” is to create a system of tribunals outside the system of courts. It
empowers the legislature to create tribunals in the areas of civil service, -
levy, assessment, collection and enforcement of any fax; foreign ex-
Cf_lang& import and export across custom frontiers; industrial labour
dls.p.utes; land reforms by way of acquisition by the State of any estate, €lc.;
ceiling on urban property; elections to the legislature; production, procure-
me;:m, Suppl'y and distribution of food stuff and such other goods notified |
by the President to be essential goods including control of their prices. |

Ev . ; :
tril;!:nc:'lﬂ“;:nc:es. in relation to all these matters could be tried by these
als.

II. Constrrumion oF ADMINISTRATIVE TRIBUNALS

A. Adminj 1 :
.rmmsrrauve Tribunals under Article 323A of the Constitution
Article 323A of the Con

law, Drovide for he e stitution stipulates that the Parliament may by
and complaings it flldlcatmn by Administrative Tribunals of disputes
Persons appoimed respect to recruitment and conditions of service 0
&fairs of the Un; o the public services and posts in connection with the
the Lefritory of 1 c;n or of any State or of any local or other authority within

12 or under the control of the Government of India or ©

@
f
i
{
|
|
|
i
|

k




JUDICIAL REVIEW AND ADMINISTRATIVE TRIBUNALS IN INDIA 15

any corporation owned or controlled by the Government. In pursuance of
gl o conferred upon it by clause (1) of Article 3p23A of the
Constitution, the Parliament enacted the Administrative Tribunals Act
1985. The Act provides for the adjudication of the disputes and complainls:
with respect o recruitment and conditions of service of persons appointed
to public services and posts in connection with the affairs of Union or of
any State or of any local or other authority within the territory of India or
under the control of the Government of India or of any corporation or
society owned or controlled by the Government in pursuance of Article

323A of the Constitution for matters connected therewith or incidental
thereto.!

The question of transfer of jurisdiction of courts in some matters to
Administrative Tribunals has been engaging the attention of law reformers
in India for quite a long time. Since independence, the population
explosion and the increase in litigation had greatly increased the burden
of pendency in the High Courts. The problems of clearing the backlogs of
the High Courts is, nevertheless, one that has been the focus of study for
close to a half century. Over time, several expert Committees and
Commissions? have analysed the intricacies involved and have made
suggestions to relieve the High Courts of their increased load. After
analysing the situation existing in the High Courts at length, the Law
Commission of India in its 124th report,®* made specific recommendations
towards the establishment of specialist tribunals. The Law Commission of
India noted the erstwhile international judicial trend which pointed to-
wards generalist courts yielding their place to specialist tribunals. Describ-
ing the pendency in the High Courts as “catastrophic, crisis ridden, almost
unmanageable, imposing an immeasurable burden on the system”, the
Law Commission stated that the prevailing view in the Indian jurispru-
dence that the jurisdiction enjoyed by the High Court is a holy cow
required a review. It, therefore, recommended the trimming of the jurisdic-
tion of the High Court by setting up tribunals while simultaneously
eliminating the jurisdiction of the High Courts.

In K.K. Dutta v. Union of India* the Supreme Court had, while
emphasising the need for speedy resolution of service disputes, proposed
the establishment of service tribunals. The statement of objects and
reasons of the Administrative Tribunals Acts, 1985 indicates that it was in
express terms of Article 323A of the Constitution and was being enacted
because a large number of cases relating to service matters were pending
before various courts, it was expected that the setting up of such Admin-
istrative Tribunals to deal exclusively with service matters would go a long
Way in not only reducing the burden of various courts and thereby giving

|
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 in respect of their grievances.
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ant to the provisions of the Act, the Central Administratiy,
hur.sn-iCAT)’ with its principle Bench at New Delhi and addition
( Allahabad, Bombay, Calcutta, Madras was established g

~mber 1985. Subsequently the Benches of Central Administrative
Nh'.“nil were established at Jabalpur, Jodhpur, Cuttack, Ahmedabaq
Tnhulnl-l re, Patna, Chandigarh, Guwahati and Hyderabad. Apart fron;
Bang‘flo A,dministralive Tribunal, State Administrative Tribunals haye
Ccm“cstablished in Andhra Pradesh, Himachal Pradesh, Karnataka,
Ei:glaya pradesh, Maharashtra, Orissa, Tamil Nadu, West Bengal, Gujarat,
Haryana, Arunachal Pradesh.
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B. Administrative Tribunals under Article 323B of the Constitution

Article 323B of the Constitution empowers the Parliament or the State
Legislatures, as the case may be, to enact laws providing for the adjudica-
iion or trial by tribunals of disputes, complaints or offences with respect to
a wide variety of matters which have been specified in the nine sub-clauses
of clause (2) of Article 323B. The matters specified cover a wide canvas
including’ inter alia disputes relating to tax cases, foreign exchange
matters, industrial and labour cases, ceiling on urban property, election to
the State Legislatures and the Parliament, essential goods and their
distribution, criminal offences etc. The tribunals that have been created
under Article 323B are the West Bengal Taxation Tribunal which was set
up in 1989 under the West Bengal Taxation Tribunal Act, 1987, the
Rajasthan Taxation Tribunal which was set up in 1995 under the Rajasthan
Taxation Tribunal Act, 1995. The State of Tamil Nadu has set up two
tribunals under Article 323B. The Tamil Nadu Land Reforms Special
Appellate Tribunal which was established in 1990 under Tamil Nadu Land
Reforms (Fixation of Ceiling on Land) Amendment Act, 1985 to deal with
all matters relating to land reforms arising under the Tamil Nadu. Land
ﬁz)f‘z:}ns (Fixation of Ceiling on Land) Act, 1961. The Tamil Nadu
SPECi;TIEFSge01al Tribunal was established in 19$5 under the Taml.l Nagu
Conra ribunal Act, 1992 to deal with cases arising under the Tamil Nadu

al Sales Tax Act and Additional Sales Tax Act.

Con;?fui?olrib”“als constituted under Article 323A and 3'-23B 06f ;:;

supﬂrvismn-ar?.n.m _S“b_lect to the writ jurisdiction un'der'Article 312. e

High Cou;ytsjl:ln;dlcuon ‘un'der Article 227 of the Constitution vest€ Al:r]ticié

Sk the pzw the w.nt _!U'r]SdIC[I'On of the Supreme Court m?der : o
er of judicial review is a necessary concomitent O
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independence of judiciary, it is an integral and essential feature of the
Constitution constituting part of its basic structure. the question therefore
arises, whether clause (2)(d) of Article 323A and clause (3)(d) of Article
323B excluding the power of judicial review of High Court under Article
226 and 227 of the Constitution and under Article 32 of the Supreme Court
are constitutional and valid?

I11. JubiciaL REVIEW oF DEcisIONS OF ADMINISTRATIVE TRIUNALS
A. Judicial Review and Legal Provisions

Article 323A (2)(d) empowers the Parliament to totally exclude the
jurisdiction of all courts, except the jurisdiction of the Supreme Court
under Article 136, with respect to the disputes or complaints, referred to
in clause (1) of Article 323A. Similarly, section 28 of the Administrative
Tribunals Act, 1985 provides for exclusion of jurisdiction of the courts.
Section 28 when originally enacted, was in the express terms of clause
(2)(d) of Article 323A of the Constitution. The only exception made in it
was in respect of the jurisdiction of the Supreme Court under Article 136
of the Constitution. The provision was amended in 1986, to save the
jurisdiction of the Supreme Court under Article 32 of the Constitution.®

Article 323B (3)(d) empowers the Parliament or the State Legislatures,
as the case may be, to totally exclude the jurisdiction of all courts, except
the jurisdiction of the Supreme Court under Article 136 of the Constitution
with respect to all or any of the matters falling within the jurisdiction of the
said tribunals. Legislations enacted by the State Legislatures in pursuance
of power conferred upon them by clause (1) of Article 323B contain
‘exclusion of jurisdiction’ clauses, ousting the jurisdiction of the High
Courts in all matters within the jurisdiction of the tribunals created under
these state legislations.”

We have seen how these constitutional and legislative provisions
exclude the judicial review of the decisions of the Administrative Tribu-
nals constituted under Articles 323A and 323B of the Constitution.
However, the essence of the power of judicial review is that it must always
remain with the judiciary and must not be surrendered to the executive or
the legislature. Therefore, the main issue herein involved is regarding the
constitutional validity of these constitutional and legislative provisions
ousting the jurisdiction of the courts.

B. Judicial Review and the Judicial Decisions

The main controversy is whether the power conferred upon the
Parliament and the State Legislatures by Article 323A(2)(d) and Article
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- Constitution to totally exclude t!lc Jurisdiction 0
_~..3“.l§t3}uh t1 nat of the Supreme Q)llrl under Article 136, in respect of
courts’ cm:b,lompluil“s referred to In c.luuse (1) of Article 323A and Wi(ljh
disputes and ¢ - any of the matters specified in clause (2) of Article 3238
regard to all Ocl) the power of judicial review conferred on ype High COurt;
cle 32 of the
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nu:; u::::[izlc 226/227 and on the Supreme Court under A;
under -

Constitution?

To answer this questi{?n ?ve must Llnderstanq the conc.epl of judicia]
review; whether our constllut'lonal Schel;]e permits the sett'mg up of such
(ribunals as substitutes for High COU}'ts. Whether these trlbl.mals as they
are functioning at pI‘GSG?’lt, can be said tq be': f:ffectlye substitutes for the
High Courts in discharging the power of judicial I‘.e\"leW? As the tribunals
created under Articles 323A and 32?}B were intended to perform g
substitutional role with regard to the High Courts. The Supreme Court in
Sampath Kumar v. Union of India® held that though Judicial review is a
basic feature of the Constitution, the vesting of power of judicial review in
an alternative institutional mechanism, after taking it away from the High
Courts, could not do violence to the basic structure so long as it was
ensured that the alternative mechanism was an effective and real substitute
for High Courts. Using this theory of effective institutional mechanisms as
its foundation, the Supreme Court proceeded to analyse the provisions of
the Acts in order to ascertain whether they passed constitutional muster to
be accepted as satisfactory. The Supreme Court came to the conclusion
that the Act, as it stood at that time, did not measure up to the requirements
of an effective substitute and to that end, suggested several amendments
to the provisions governing the form and content of the tribunals estab-
lished under the Act. The suggested amendments were given the force of

law by an amending Act of 1987 after the conclusion of the case but the
Act has since remained unaltered.

x.‘\facet which is of vital relevance to the controversy before us is that
Section 28, when originally enacted, was in the express terms of clause
(2)(d) of Ar

\ OF Article 323A of the Constitution and the only exception made in
It was in respect of

the jurisdiction of the Supreme Court under Article 136
" the Constitution, However, before the final hearing in Sampath Kumar
;ase 'he provision was further amended also to save the jurisdiction of the
feus[:rrieme (?cmn under Article 32 of the Constitution. Since the: court h;fi
smisg;zd " focus to the provisions of the Act, it expressed itself to b
ey dwnh the position that the power of judicial review of th;:. ;F:mt
venty " Mot been tampered with by provisions of the Acts an_d 1%23!3\

= 10 address the larger issue of whether clause (2)(d) of Article -
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of the Constitution also required a similar amendment pertaining to High
Courts.

We may now analyse the “post Sampath Kumar cases” involving the
said controversy. In J.B. Chopra v. Union of India * the Supreme Court
had the occasion to consider the question whether the Central Administra-
tive Tribunal created under Article 323A of the Constitution had the
authority and jurisdiction to strike down a rule framed by President of India
under the proviso to Article 309 of the Constitution as being violative of
Articles 14 and 16(1) of the Constitution? The broad issue involved herein
1s whether the tribunals constituted either under Article 323A or under
Article 323B of the Constitution, possess the competence to test the
constitutional validity of a statutory provision/rule? The Supreme Court
analysed and followed the decision in Sampath Kumar case to arrive at the
conclusion that the Administrative Tribunal being a substitute for the High
Court had the necessary jurisdiction, power, authority to adjudicate upon
all disputes relating to service matters including the power to deal with all
questions pertaining to the constitutional validity or otherwise of such laws
as offending Articles 14 and 16(1) of the Constitution.

An aspect which needs to be emphasised here is that the Supreme
Court in Sampath Kumar case had not specifically addressed the issue
whether the tribunals under the Act would have the power to strike down
statutory provisions or rules as being constitutionally invalid. However,
the Supreme Court in J.B. Chopra case, felt that this proposition would
follow as a direct and logical consequence of the reasoning employed in
Sampath Kumar case' It was also ignored that the Supreme Court in
Sampath Kumar case after analysing the provisions of Administrative
Tribunals, Act 1985 concluded that the Act did not measure up to the
requirements of an effective substitute for the High Courts and suggeste
several amendments. '

In M.B. Majumdar v. Union of India'' it was contended that the
Members of Central Administrative Tribunal must be paid the same
salaries as were payable to judges of the High Courts. The contention was
based on the premise that in Sampath Kumar case, the Supreme Court had
equated the tribunals established under the Administrative Tribunals Acts,
1985 with the High Courts. The Supreme Court, after analysing the text of
Article 323A of the Constitution, the provisions of the Act and the decision
in Sampath Kumar case, rejected the contention that the tribunals were the
equals of the High Court in respect of their service conditions. The
Supreme Court clarified that in Sampath Kumar case, the tribunals under
the Act had been equated with the High Courts only to the extent that the
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purt handra Kalita V. Union of India,"* the Supreme Court hyg

tion whether a dispute before the Central Administra.
ould be decided by a single Administrative Member. Sub.
(ive. 2 of Section 3 of the Administrative Tribnals Acts, 1985 requires
st ch to ordinarily consist of one Judicial Member and one
every -B.:.:[i\.e Member. Sub-section (6) of Section 5, enables the tribunal
Ad{mmb‘ In through single Member Benches. The Supreme Court took note
" m?:.i—,l:ction (25 of Section 5 of the Acts and the relevant observations in
gii:;,mh Kumar case, 10 conclude that under the scheme of the Act, all
cases should be heard by a Bench of two Members. It seems that the
qttention of the Supreme Court was not drawn towards sub-section (6) of

Section 5, which enables a single Member of a tribunal under the Act to

hear and decide cases.

The same issue arosc for consideration before another Bench of the
Supreme Court in Dr. Mahabal Ram V. Indian Council of Agricultural
Research.” The Supreme Court, after analysing the decision in Amulya
Chandra case held that sub cections (2) and (6) of Section 5 were (0 -
harmoniously construed. Sub- section (6) of Section 5. which is the focus

of controversy here, reads as under:

Notwithstanding anything contained in the foregoing provi-
sions of this Section, it shall be competent for the Chairman or
any other Member authorised by the Chairman in this behalf to
function as a Bench consisting of a single Member and exercise
the jurisdiction, power, and authority of the Tribunal in respect
of such classes of cases or such matters pertaining to such
class.es of cases as the Chairman may by general or special order
specify: provided that if at any stage of the hearing of any such
:s:ec::en;atter it appears to the Chairman or such Member that
i erdh CTOT;:? N c:cf such a nature that it ought to be heard by
transferred by til]ggcc;] two Members the case or matter may be
B e frectore & airman, or as the case may be, referred to

uch Bench as the Chairman may deem fit.

The
where Coti:l;ﬂ?xmeu Court tried to make a distinction between the FaSes’
Would require sgr.es“o“ of !ﬂw v\fould be involved, i.e., where the disput®
Where no congig lous consideration and thorough examination and ¢a5¢*
held thay while lllllxonatl issues or even legal points would be involved @t
allocating work to the single Member - whether Judicial ©f
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Administrative in terms oflsuh-scction (6), the Chairman should keep in
view the nature of the litigation and where questions of law and for
interpretation of constitutional provisions would be involved they should
not be assigned to a single Member." In fact, the proviso itself indicates
Parliament’s concern to safeguard the interest of claimants by casting an
obligation on the Chairman and Members who hear the cases to refer to a
regular Bench of two Members, such cases, which in their opinion require
to be heard by a Bench of two Members. It was added by the Supreme
Court that it would be open to either party appearing before a single
Member to suggest to the Member hearing the matter that it should go to
a Bench of two Members. The Members should ordinarily allow the matter
to go to Bench of two Members when so requested. This view was
confirmed by the Supreme Court in L. Chandra" case wherein Section
5(6) was held valid and constitutional. The position now is—where a
question involving the interpretation of a statutory provision or rule in
relation to the Constitution arises for the consideration of a single Member
Bench of the Administrative Tribunal, the proviso to Section 5 (6) will
automatically apply and the Chairman or the Members concerned shall
refer the matter to a Bench consisting of at least two Members, one of
whom must be a Judicial Member'®. Such an approach is made to ensure
that questions involving the vires of a statutory provision or rule will never
arise for adjudication before a single Member Bench or Bench which does
not consist of a Judicial Member.

In R.K. Jain v. Union of India" the Supreme Court dealt with the
complaints regarding malfunctioning of the Custom, Excise and Gold
Control Appellate Tribunal (CEGAT), which was set up by exercising the
power conferred by Article 323B. Ramaswamy, J. analysed the relevant
constitutional provisions and judicial decisions and concluded that the
tribunals created under Articles 323A and 323B could not be held to be
substitutes of the High Courts for the purpose of exercising jurisdiction
under Articles 226 and 227 of the Constitution. It was held that judicial
review was the basic and essential feature of the Indian Constitutional
Scheme entrusted to the judiciary, therefore, it could not be dispensed with
by creating a tribunal under Article 323A and 323B of the Constitution.
Any institutional mechanism or authority in negation of judicial review
would be destructive of basic structure of the Constitution. According to
the Supreme Court, so long as the alternative institutional mechanisms or
authority set up by an Act is not less effective than the High Court, it is
consistent with the constitutional scheme.” The alternative institutional
arrangements must, therefore, be effective and efficient. The Supreme
Court, however, was not satisfied with the working of these alternative
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In Sakinala Ha'mmrh and others v. State of Andhra Pradesh 1
Andhra Pradesh High Court had declared Article 323A (2)(d) » the
Constitution to be unconstitutional to the extent it empowered the Parj
ment to exclude the jurisdiction of the High Court under Article 226 afrha.
Constitution. Section 28 of the Administrative Tribunals Act 198;:r ;he
also been held to be unconstitutional to the extent it divesteéi the Hia:
Courts of jurisdic?ion unde_r Article 226 in relation to service matters. Thgis
decision of the High Court was challenged before the Supreme Court ang
was decided in L. Chandra case.” In the same case, court had the occasion
to discuss the matters relating to certain problems that had arisen in the
functioning of tribunals created by Article 323B especially in respect of the
manner in which they exclude the jurisdiction of their respective High
Courts. The Supreme Court had discussed two matters: one, arising as a
result of conflicting orders issued by the West Bengal Taxation Tribunal
and the Calcutta High Court and second, relating to the decision of the
Madras High Court. Certain petitioners had challenged the constitutional
validity of some provisions in three legislations enacted by the West
Bengal Legislature before the West Bengal Taxation Tribunal. The West
Bengal Tribunal, by its order, upheld the constitutional validity of the
impugned provisions. Thereafter, the constitutional validity of the sa'me
provisions was challenged in a writ petition before the Calcut.ta High
Court. During the proceedings, the State of West Bengal raised the
preliminary objection that by virtue of Section 14 of the West Beng_al
Taxation Tribunal, the Calcutta High Court had no jurisdiction to entertan
the writ petition. However, the High Court declared the impugned provr
Sions to be unconstitutional. These developments had resu'lted in 2:
imeresting situation, where the same provisions had fxltcrnatwely 2;:
held to be constitutional and unconstitutional by two dlff?el'en‘t fora, €
gfec“’hiCh considered itself to be empowered to eifar:l?-;ating o the
ecios?g matter discussed by the Supreme C(')l;:t'ufc of the State had n°
e ;‘OC_'f the Madras High Court that the LegIs* i r Article
infringe upon the High Court’s power 10 issue WI ‘endence under
A Of the Constitution and to exercise its power of superint hment ©
ficle 227 of the Constitution. It was held that the establis :
Tamj) Nady | onstitution. Tribunal would not a
and Reforms Special Appellate
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powers of the Madras High Court to issue writs.

The Supreme Court in L. Chandra, after analysing the judgments of the
Supreme Court in Sampath Kumar case and post Sampath Kumar cases
on one hand and judgments of Andhra Pradesh, Calcutta and Madras High
Courts on the other hand, on the question of exclusion of judicial review
of the courts declared that Article 323 A (2) (d) and Article 323 B (3)(d)
of the Constitution to the extent they exclude the jurisdiction of the High
Courts and the Supreme Court under Articles 226/227 and 32 of the
Constitution respectively, to be unconstitutional. To appreciate the deci-
sion of the Supreme Court, it becomes necessary to ascertain the true
import of the concepts of judicial power, judicial review and the related
aspects.

(i) Concept of Judicial Review

Under our constitutional scheme the Supreme Court and the High
Courts are the sole repositories of the power of judicial review, i.e., to
determine the legality of executive action and the validity of legislation
passed by the legislature. There is an inherent distinction between the
individual provisions of the Constitution and the basic features of the
Constitution. While the basic feature of the Constitution cannot be
chdnged even by amending the Constitution, however, each and every
provision of the Constitution can be amended under Article 368. The
identification of the features which constitute the basic structure of our
Constitution has been the subject matter of great debate in Indian Consti-
tutional Law. Seven of the thirteen judges in Kesavananda Bharti v. State
of Kerala,*' observed that Parliament in the exercise of its amending power
under Article 368, could not alter the basic structure or framework of the
Constitution. However, it is not possible to ascertain, from the opinions
they delivered, as to what constituted the basic structure or which of the
provision of the Constitution, formed parts of the basic structure, which
was beyond the amending power of the Parliament under Article 368.

The Supreme Court had an occasion to refer to the doctrine of basic
structure in Indira Nehru Gandhi v. Raj-Narain®* popularly known as
Election case. In this case, the appellant, Mrs. Indira Nehru Gandhi, the
then Prime Minister, filed an appeal before the Supreme Court from the
Judgment of the Allahabad High Court, in which the High Court had
invalidated the election of the appellant to Lok Sabha, on the ground of
having committed corrupt practice under the Representation of the People
Act, 1951, During the pendency of the appeal before the Supreme Court,
the Parliament enacted the Constitution (39th Amendment) Act, 1975. The
39the Amendment, inter alia, inserted a new Article 329A in the Consti-
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\\ilhdl‘llwi"g e jl.mh( lh.' elections invéivin lhvng l.c BUpTEe Cour,
or disputes relating o - L " /IRE the < peaker and the Prime
iy (er including the present appeal pending before the Supreme Coyy
ste { new Article 329A, which is directly concerned with thi;
stated that no law made prior to the commencement of 39&]
i so far as it related to election petitions would apply o
nould deemed to have applied to election of the Prime minister to either
; \ h of parliament. It further provided that such election would not be
deocr;led 10 be void or ever to have become voi;l and that. notwithstanding
any decision of any court bfafore 39th-Amendment, flecl.armg such election
0 be void. Though all five judges delivered concurring judgments to strike
down clause (4) of Article 329A and declared judicial review, free and fair
election, rule of law and right to equality as constituting the basic feature
of the Constitution, their views on the issue of judicial review are replete
with variations. Beg, J. clearly expressed his view that judicial review was
a part of basic structure of the Constitution. Ray, C.J. and Mathew, J.
pointed out that unlike in the American context, judicial power had not
been expressly vested in the judiciary by the Constitution of India.
Therefore, Parliament could, by passing a law within its competence, vest
judicial power in any authority for deciding a dispute. It was held that in
election matters, judicial review could be ousted. Khanna, J. took the view
that it could not be said to be necessary, within a democratic set up, that
disputes relating to the validity of elections be settled by Courts of Law; he,
however, felt that even so the legislature could not be permitted to declare
that the validity of a particular election would not be challenged before any
forum and would be valid despite the existence of disputes.

Amcndmem,

. ,Cha“dmCh“d, J. pointed out that the Constitution itself excludes
J,"d‘_cfal review in a number of matters®* and felt that in election matters,
Judicial review was not a necessary requirement.

ere;ntrinew? MI‘”S v. Union of India,** the Supreme Cou.rt h.ad consid-

Ammenz validity of certain provisions of the Con_st.nuuo.n (42nd

majorit ment) Act, 1976 which, inter alia, excluded judicial review. Thle

he jug Jn'idgmem held the impugned provisions to be unconstltunonar.

judges gment for the majority delivered by Chandrachud, c.J. for fou
» COntained the following observations:

agrtfgf“‘.“ tion is founded on a nice balance of_ power among
ature andv:_,}llngs O.f .the State, namely, the Execgtwe, the LCEISE;
duty, 16 pre e Judiciary. It is the function of the judges, nay thei

nounce upon the validity of laws. If courts are totally
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deprived of that power, the fundamental rights conferred upon
the people will become a mere adornment because rights
without remedies are as writ in water. A controlled Constitution
will then become uncontrolled. **

It may, however, be noted that the majority in Minerva Mills case did
ot hold that the concept of judicial review was, by itself, part of the basic
structure of the Constitution. It is the solemn duty of the judiciary under our
Constitution to keep the different organs of the State such as the executive
and the legislature within the limits of the power conferred upon them by
the Constitution. Our Constitution has created an independent machinery,
i.e. judiciary, which is vested with the power of judicial review to
determine the legality of executive action and the validity of legislation
passed by the legislature. The power of judicial review is conferred on the
judiciary by Articles 32 and 226 of the Constitution. It is for the judiciary
to uphold the constitutional limitations. That is the essence of the rule of
law, which inter alia, requires that the exercise of power by the State
whether it be the legislature or the executive or any other authority be
conditioned by the Constitution and the law. It is for these reasons, in his
1ﬁin0rity judgment in Minerva Mills case, Bhagwati, J. held that the power
of judicial review was an integral part of our constitutional system; the
power of judicial review was unquestionably be a part of basic structure
of the Constitution. However, he made it clear that, while saying so, he
should not be taken to suggest that the effective alternative institutional
mechanisms or arrangements for judicial review could not be made by the
Parliament. Such a theory of alternative institutional mechanisms enunci-
ated by Bhagwati, J. finds no prior mention in the earlier decisions of the
Supreme Court. It is to be noted that in Sampath Kumar case, both -
Bhagwati, C.J. and Mishra, J. in their separate judgments have relied on the
observations in the minority judgment of Bhagwati, J. in Minerva Mills
case to lay the foundation of the theory of alternative institutional

mechanisms.

We may now analyse certain other authorities for the proposition that
jurisdiction conferred upon the High Courts and the Supreme Court under
Articles 226 and 32 of the Constitution respectively, is part of the basic
structure of the Constitution.

Dr. Ambedkar, the Chairman of the Drafting Committee of the
Constitutent Assembly while expressing his views on the significance of
draft Article 25, which corresponds to the present Article 32 of the

Constitution, stated:
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(f 1 was asked to name any pgrlicular Article in this Constityi,
as the most important-an Article without which this Conslilulion
will be & nullity-1 could not refer to any other Article except thin-
one. It is the very soul of the Constitution and the very hegyy o}
it and T am glad that the House has realised its importance

In Fertiliser Corporation Kamgar Union v. Union of Ingjq
Chandrachud, C.J. appears to have somewhat revised the view adopteq b
him in Indira Gandhi case as he took the view that the jurisdictif}i{l
conferred on the Supreme Court by Article 32 was an important ang
integral part of the basic structure of the Constitution,

In Kihoto Hollohan v. Zachillu and Others,*® the constitutiona]
validity of paragraph 7 of the Tenth Schedule to the Constitution, exclud-
ing judicial review, was challenged. The judgment for the minority,
delivered by Verma, J. struck down the provision on the ground that it
violated the rule of law which was a basic feature of the Constitution
requiring that decisions be subject to judicial review by an independent
outside authority.?? The majority judgment delivered by Venkatachaliah,
1. also struck down the offending provision, but for different reasons. The
majority judges did not find it necessary to express themselves on the
question whether judicial review was part of basic structure of the
Constitution.*

In the Special Reference case,” while addressing the issue of judicial
review. Gajendragadkar, C.J. stated that the existence of judicial power
under article 226 and 32 must necessarily and inevitably postulate the
existence of a right in the citizen to move the court in that behalf; otherwise
the power conferred on the High Courts and the Supreme Court would be
rendered virtually meaningless. It was said, that the judicial power
conferred on the High Courts and the Supreme Court was meant for the
protection of the citizen’s fundamental rights, and so, in the existence of
the said judicial power itself would necessarily be involved the right of the
citizens to appeal to the said power in a proper case.”

inco’:pﬂogz(ljysis of .the manner in whic-h tbg framers of- our Constitut}i;;
it ve provisions relating i the judiciary wogld indicate thatftthe
judiciaryf)"rghreatly concerned wnt-h declaring the independence © o
VY esl; attempts were directed at ensuring that the Ju-dl;'lcial
review, Whilgathe T eff ectively discharging its wide powers of jud! o
the High Cq ¢ Constitution confers the power to strike down laws Ul"a[e
Provisions de:lfls an-d the Supreme Court, it also contains elabgfo

Judges as we|] Ing with the tenure, salaries, allowances, retirement age Y

¢l as the mechanism for selecting judges to the superiorf court |
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The inclusion of such elaborate provisions appears to have been occa-
sioned by the belief that, armed by such provisions, the superior courts
would be insulated from any executive or legislative attempts to interfere
with the making of their decisions. The judges of the superior courts have
been entrusted with task of upholding the Constitution and to this end,
have been conferred the power to interpret it. It is they who have to ensure
that the balance of power envisaged by the Constitution is maintained and
that the legislature and the executive do not, in the discharge of their
functions, transgress constitutional limitations. It 1s equally their duty to
oversee that the judicial decisions rendered by those who man the
subordinate courts and tribunals do not fall foul of strict standards of legal
correctness and judicial independence. The constitutional safeguards
which ensure the independence of the judges of the superior judiciary are
not available to the judges of subordinate judiciary or to those who man
tribunals created by ordinary legislations. Therefore, judges of the latter
category can never be considered full and effective substitutes for the
superior judiciary in discharging the function of constitutional interpreta-

tions.®

These are the sound reasonings on which is based the decision of the

e Court in L. Chandra case, that the power of judicial review vested
in the High Courts under Article 226 and in the Supreme Court under
Article 32 of the Constitution is an integral and essential feature of the
Constitution, constituting part of its basic structure and it cannot be ousted.
The Supreme Court held that the power vested in the High Courts to
exercise judicial superintendence oOVer the decisions of all courts and
tribunals within their respective jurisdiction was also part of the basic
structure of the Constitution. The Supreme Court in this landmark judg-
ment made it clear that Article 323A(2)(d) and Article 323B(3)(d) of the
Constitution to the extent they exclude the jurisdiction of the High Courts

and the Supreme Court under Article 226/227 and 32 of the Constitution

respectively, would be unconstitutional. Section 78 of the Administrative

Tribunals Act, 1985 and the “axclusion of jurisdiction™ clauses in all other
legislations enacted under the aegis of Articles 323A and 323B would, to

the same extent be unconstitutional.

Suprem

After the analysis of the above mentioned authorities on the broad
issue of ‘excludion of judicial review of the courts’, the position that
emerges is that the jurisdiction conferred upon the High Courts under
Article 226/227 and upon the Supreme Court under Article 32 of the
Constitution is a part of the inviolable basic structure of the Constitution

and it cannot be ousted.
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(1) How the Theory of Alternative Institutional Mechanisms 1s
Functioning in Practice?

Report of the Arrears Committee (1989-90) popularly known as the
Malimath Committee Report, had dealt with the issues of tribunals set up
under Article 323A and 323B of the Constitution. The experiment of
setting up of the Administrative Tribunals under the Administrative
Tribunals Act, 1985 has not been widely welcomed by the Committee. The
overall picture regarding the tribunalisation of justice in our country
according to the Committee is not satisfactory and encouraging. The
Committee specifically recommended that the theory of alternative insti-
tutional mechanisms be abandoned.

Inl R.K. Jain, the Supreme Court had the benefit of more than five years
experience of the working of alternative institutional mechanism in service
metters, anguish was expressed over their ineffectiveness in exercising the
high power of judicial review. The dismissal picture presented by the
:’rf;;l:lgg of the Custom, Excise and Gold Control Appellate Tribunal

ed under Article 323B, was noted by the Supreme Court in this case.

SUb:tti:l?t:sf?gtst:::a;hi Administrative Tri_bunals which were conceived as
instead proved to be o dcourts ha"c. not lwfed upto expectations and have
not inspired conﬁder:na lequate and ineffective in several ways. They have
the Malimath Commi(t:te meuth mind. The reasons that are mentioned in
are: (1) the lack of co;-ze RN fmf fa"hl_re of the Administrative Tribﬂna!s
constitution, power andpe}[lence' objectivity and judicial approach, (2) their
the inferior status and lhe method of appointment of personnel thereto,
Composition; men of the casual method of working, (3) their actual

ol calibre are not willing to be appointed as presiding
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officers in view of the uncertainty of tenure, unsatisfactory conditions of
service, executive subordination in matters of administration and political
interference in judicial functioning, (4) the remedy provided in the parent
statutes by way of appeal by special leave under Article 136 of the
Constitution, is too costly and inaccessible for it to be real and effective on
accountant of heavy cost and remoteness of the forum, there is virtual
negation of the right to appeal. Same view was taken by the Supreme Court
in R.K. Jain case.”

(2) Should the Theory of Alternative Institutional
Mechanisms be Abandoned?

The various tribunals have not performed upto expectation is self-
evident and widely acknowledged truth.* Question now arises whether
the theory of alternative institutional mechanisms should be abandoned?
Whether the impugned constitutional provisions be struck down? The
Supreme Court observed in L. Chandra case that such a step; would
instead of remedying the problem, contribute to its worsening. In the years
that have passed since the Report of the Malimath Committee was
delivered, the pendency in the High Court has substantially increased. The
reasons for which the tribunals were constituted still persist; indeed, those
reasons have become even more pronounced in recent years.

Moreover, our constitutional scheme permits the setting up of such
tribunals. Clause (3) of Article 32 of the Constitution reads as under:

Article 32: Remedies for enforcement of rights conferred by this
part -

(3) without prejudice to the power conferred on the Supreme
Court by clauses (1) and (2), Parliament may by law empower
any other court to exercise within the local limits of its jurisdic-
tion all or any of the powers exercisable by the Supreme Court

under clause (2).

If one power under Article 32 of the Constitution, which has been
described as the “heart” and “soul” of the Constitution, can be additionally
conferred upon “any other court”, there is no reason why the same
situation cannot subsist in respect of the jurisdiction conferred upon the
High Courts under Article 226 of the Constitution.”” Apart from the
authorisation that flows from Articles 323A and 323B, both the Parliament
and the State Legislatures possess legislative competence o effect changes
in the original jurisdiction of the Supreme Court and the High Courts. This
power is available to the Parliament under entries 77, 78, 79 and 95 of List
I and to the State Legislatures under entry 65 of List II, entry 46 of List III
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be required to be used only occasionally. H_oweverr, .in the five decadeg that
have passed since independence, the quantity of lltlgatlop befolre the High
Courts has exploded in an unprecedented manner. It is against sycp, :
backdrop, the Supreme Court in Sqmpa!h Kumar case adopted the theory
of alternative institutional mechanisms.

On the jurisdictional power of these tribunals, it was held in L. Changy,
case that the tribunal created under Article 323A and 323B of tpe
Constitution would be competent to hear matters.where‘the vires of
statutory provisions were questioned. however, in discharging this duty,
they could not act as substitutes for High Courts and the Supreme Court
rather their role would be supplementary and all such decisions of the
tribunals would be subject to scrutiny before a Division Bench of the High
Court within whose jurisdiction the concerned tribunal would fall. The
tribunals would, nevertheless, continue to act like courts of first instance
in respect of the areas of law for which they have been constituted. It would
not, therefore, be open for litigants to directly approach the High Courts
even in cases where they question the vires of statutory legislation (except
where the legislation which created the particular tribunal was challenged)
by overlooking the jurisdiction of the concerned tribunal.

This is a welcome step, as the Supreme Court on the one hand
emphasised the need for these tribunals, also on the other hand, made all
decisions of tribunals, whether created under Article 323A or Article 323B
of the Constitution, subject to the jurisdiction of the High Courts under
Articles 226/227 of the Constitution. The Supreme Court by its interpre-
tation has removed the infirmity relating to these tribunals arising from the
remedy provided under the existing system, by way of direct appeal t0 the
Supreme Court under Article 136 of the Constitution. The remedy was
alleged to be too costly and inaccessible for it to be real and effective. The
t}ifem- of this decision is that the aggrieved party is entitled to move the

1gh Court under Articles 226/227 of the Constitution.

(3) Need to Reinvigorate these Administrative Tribunals

Need for the Administ
System offers the advanta
disposal of disputes, ex

: : ; ibunal
rative Tribunals cannot be denied. The tr1bl-l(:;tls
ges of cheapness, easy accessibility, CxPe_d_I:I o
pertise, freedom from technicality, flexibillty
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approach, informal approach, informal atmosphere efc. Al the same time
it is also necessary to overcome the difficulties faced by the tribunals,
making them capable of dispensing effective, inexpensive and satisfac-
tory justice. A sound justice delivery system is a sine qua non for efficient
governance of a country wedded to rule of law. Therefore, the alternative
ihnstilulional mechanisms should be effective and efficient. Such a tribunal
must inspire confidence and public esteem that it is a highly competent and
expert mechanism with judicial approach and objectivity. What is needed
i a tribunal which is intended to supplant the High Court, is legal training
and experience and judicial acumen, equipment and approach. ** To
maintain independence and imperativity, the Supreme Court in R.K Jain
case had suggested that the personnel should have at least modicum of
legal training, learning and experience. Therefore, functional fitness,
experience at Bar and aptitudinal approach are fundamental for efficient
judicial adjudication.

It has been urged by the Malimath Committee that the appointments
of Administrative Members to Administrative Tribunals be stopped. It is
important to mention here that one of the important characteristics of
tribunals is that they consist of both judicial and administrative members.
The setting up of these tribunals is founded on the premise that specialist
bodies comprising both trained administrators and those with judicial
experience would, by virtue of their specialised knowledge be better
equipped to dispense speedy and efficient justice. To hold that the tribunal
should consist only of judicial members would attack the primary basis of
the theory pursuant to which they have been constitued. Since the
Selection Committee is now headed by a judge of the Supreme Court,
nominated by the Chief Justice of India, it can be expected that the
Committee would take care to ensure that the Administrative Members are
chosen from amongst those who have some background to deal with such
cases.”

: One reason why these Tribunals have been functioning ineffectively
is th'at. there is no authority charged with supervising and fulfilling the
adrplmstralivc requirements of these tribunals. There is no uniformity in
thel-r administration. Until a wholly independent agency for the adminis-
tration of all such tribunals can be set up, it is desirable that all such
tn_bunal‘s should be, as far as possible, under a single nodal Ministry; which
will be. In a position to oversee the working of these tribunals. The Ministry,
accord!ng to the Supreme Court,* should be Ministry of Law. It would be
~open for the Ministry to appoint an independent supervisory body to
overse'e the working of the tribunals. However, such a supervisory
authority must try to ensure that the independence of the members of all
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It is high time now for the Union of India to pay attention t
reasons and to take remedial Steps to overcome the hand
difficulties in the working system of the tribunals and to make th

effective and efficient instrument for making judicial review
inexpensive and satisfactory.
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THE “WRITING” REQUIREMENT IN ARBITRATIQ),
AGREEMENT UNDER NEW YORK CONVENTIqy
1958: A CRITICAL COMMENT ;

Jayan kothari*
Tara Ollapally**

International commercial arbitration with its various aspects has
become a much written about topic, but surprisingly very little has begp
written about the arbitration agreement in commercial arbitration. Perhaps
this is because the form and validity of the arbitration agreement are
considered more or less settled. However, this is not so. The requiremens
of the arbitration agreement may seem uniform under the New York
Convention of 1958 ( hereinafter referred to as NYC), but in reality this fact
is still covered in mist and it is this mist we must attempt to lift and in the
process find answers to questions that arise about the written form
requirement of the arbitration agreement.

. THE NEw YORK CONVENTION OF 1958

The NYC, till date is the most important international treaty relating
to international commercial arbitration. The only conventions - prior to
1958 were the Geneva Protocol of 1923 and the Geneva Convention of
1927. The NYC is plainly a considerable improvement on the Geneva
Convention of 1927, as it provides for a much simpler and more effective
method of obtaining recognition and enforcement of foreign arbitral
awards. It also gives a much wider effect to the validity of arbitration
agreements than does the Geneva Protocol of 1923.

‘The most recent laws include the Uncitral Model Law on international
3fbltr'ation. The Model Law had also initially originated as a review of thf:
Wo'rkmg of the NYC.' It was later concluded that the necessary harmont-
Zauon-Of the enforcement practices of the states, and the 'judi‘(:ial control
of arbitral procedure could be achieved more effectively by the pfoml;t
gNa;’lgno(;fta model or uniform law, rather than by any aFtempt to revtllit: :he
Mode] Lao supplement it by means of a protocol, and it wa§ th?nt;e g
e docw was enqcted. Therefore, the Model Law too (which 15 o
and ac ument which comes close to the NYC in matters of reco%

dCCeptance) was drafted completely on the lines of the NYC.
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THE "WRITING" REQUIREMENT IN ARBITRATION AGREEMENT
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convention, however has had even a fraction of the impact of the NYC
I1. FORM OF THE ARBITRATION AGREEMENT

The NYC in Article 11 requires the arbitration agreement to be in
writing. The written form of the arbitration agreement is a general and
direct requirement under the NYC and under all other texts? dealing with
international arbitration. Article II (2) defines the term "agrecm;m in
writing” as an arbitral clause in a contract or an arbitration agreement,
signed by the parties or contained in an exchange of letters or telegrams.
This definition can be divided into two alternatives:

(a) an arbitration clause in a contract or a separate arbitration
agreement, the contract or the separate arbitration agreement
being signed by the parties; and

(b) an arbitration clause in a contract or a separate arbitration
agreement contained in exchange of letters or telegrams.’

This shows that the requirements of the Convention on the validity of
the arbitration agreement are both absolute and categorical. Although the
second alternative of the arbitration agreement being contained in an
exchange of documents may seem to broaden the meaning of the
“agreement in writing”, yet it is not necessarily so. The courts of the
contracting states express different views as to when the exchange can be
deemed accomplished especially when it comes to sales confirmation
forms. One view is that the document itself should be returned by the party,
which received it, to the party which dispatched it. Another view is that it
is suffice when a reference is made to the document in a subsequent letter,
telex, telegram etc. emanating from the party to which the document was
sent. The latter view is taken by the Supreme Court of Italy* which held
that a purchase confirmation sent by one party which had not been “agreed
by letter or telegram” by the other party does not meet the requirement of
Article II (2) of the NYC.

Thus the history of Article II (2) confirms that the drafters of the NYC
wished to exclude the oral or tacit acceptance of a written proposal to
arbitrate.’

The definition of what constitutes a written arbitration agreement
given in Article I1(2) can be deemed an internationally uniform rule which
prevails over any provisions of municipal law in those cases where the
NYC is applicable. However, it is increasingly questioned whether the
uniform rule character can be maintained. A number of courts while
construing Article II(2) state that it is allowed to rely on national law for

139
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One of the best examples of the views taken by different contracting
states is that of the United States.The "writing" requirement of the Federa
Arbitration Act ( hereinafter referred to as FAA) is much less stringent than
the NYC’s analogous requirement. The FAA also applies to arbitration
agreements which are in ‘writting’ only but it is fairly clear that it does not
require a single and integrated written contract. Nor is there any require-
ment that an arbitration agreement be either formally executed or signed;
rather, ordinary contract principles determine who is bound by such
written provisions and of course parties can become contractually bound.
Many courts have found the ‘writing’ requirement of the FAA satisfied by |
“tacit” acceptance of a written set of terms and conditions which included
an arbitration clause. In fact the lower US courts have held that the parties’
acceptance, either orally or by conduct, of an unsigned written contract
containing an arbitration clause satisfies section 2 of the FAA. They have
also found section 2 satisfied where there were exchanges of writings —

typically, order forms and invoices - only some of which contained an
arbitration provision.

The definition of ‘writing’ in the NYC appears very strict even when
compared to the new French law. The requirement of a writing is more
100_5'3'}’ defined under Article 1443 of the New Code of Civil Procedure,
W!"C'h states that the arbitration clause can be contained in a ‘writing |
Within the principle agreement of the parties or in another documen!
Ncorporated by reference. According to the French Supreme Court
i?;:éi;;(? d:ae.s not exclude the incorporation of an arbitration claus enlz.‘/
L ut it is necessary that the existence of the clause be menn?jino |
fClalionshin contracl, unless there exists between the parties a long St::itw: |
COndilionsp which ensures Fhat they are properly aware olf the |
normally governing their commercial relationship. '

, hat
When the new Dutch Arbitration Act came into force in 1986," all th
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was required was that ‘evidence’ of the arbitration agreement must be in
writing. This includes acceptance by an agent on behalf of a party, and
includes the explicit or tacit acceptance of ap arbitration clause conlu'lincd
in standard conditions referred to by an instrument In writing that comes
from one of the parties (for instance a sales confirmation). There is nb
room for such an acceptance of a sales confirmation under the NYC. The

arbitration clause in a sales or purchase confirmation will meet the written
form requirement of Article II only if:

(a) the confirmation form is signed by both the parties; or

(b) a duplicate is returned, whether signed or not; or

(c) the confirmation is subsequently accepted by means of another

communication in writing from the party which received the
confirmation to the party who dispatched it.

In particular, a tacit acceptance of the confirmation is not sufficient for
the purposes of Article 11(2).

The written form required by the NYC is the rule in all countries that
have ratified it. However, it is noteworthy to refer a case of loose
interpretation of the NYC by a British Court of Appeal. In Zambia Steel &
Building Supplies v. James Clarke & Eaton Ltd." the English sellers had
sent to the Zambian buyers a quotation which was no more than an
invitation to make an offer and which contained an arbitration clause. The
contract was concluded orally in Zambia on the terms of the quotation. The *
Court of Appeal held that the buyers had orally assented to the written
terms and that therefore, there existed an agreement in writing to submit
to arbitration within the meaning of section 7 of the English Arbitration
Act, 1975. The reason put forward by one of the judges for accepting
agreement valid under the NYC as an arbitration agreement signed by one
party only, was that it could be proved that the arbitration agreement was

concluded by evidence drawn not necessarily from the written act. In the
words of LJ Ralph Gibson: '

It is clear to me that the Convention by Article 2 para 2, did not
impose upon the contracting state an obligation to recognize an
agreement in writing to submit to arbitration, unless it is signed
by the parties or unless the agreement is contained in an
exchange of letters or telegrams in the sense that the assent to be
bound by both the parties is given in writing by such document.
5 If, however, Parliament enacts such legislation which requires
the courts of this country to recognize agreements in writing of
that nature, the obligation under the Convention is fulfilled. If
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Almost 50 years have passed since the drafting of- the NYC: and may
be the time has come to reconsider the strict interpretanor.l of Article II(2).
At a time when international business transactions have increased tremen-
dously and when arbitration has become an accepted form of dispute
resolution in international trade, is it necessary to adhere so severely to the
‘written form’ requirement of 19587 The international scenario today is
not the same as it was 50 years ago and it is not possible to restrict an assent
to the arbitration agreement to the two alternatives provided for in Article
IT (2). Room has to be made to increase the scope for the interpretation of

this article and to accommodate such situations which the NYC could not
foresee.

A classic case would be when the sales confirmation form is accepted
by one party by conduct instead of singing the contract or replying by way
of a letter.Another case would be when the contract is accepted by means
of a letter but without any specific reference to the arbitration clause
present in the draft contract. In both these hypothetical cases, a contract
e e betcenthe pars b no necsalty
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it is agreeing to submit a dispute to arbitration. Indeed, agreeing to arbitrate
means to forego the possibility to bring a complaint in a judicial forum, a
possibility reognised as a fundamental right in most legal orders."”
Today, when in international comercial transactions, arbitration is the most

accepted form of dispute resolution, the importance given to the writing

formalities decades ago is no longer needed. By this it is not necessarily

implied that the agreement need not be in writing at all, nor should oral

agreements be promoted. It is conceded that agreements should be

reduced to writing'®, but it is only the harsh interpetation given to ‘writing’

in Article II(2) of the NYC that should be refrained from. In interpreting .
international arbitration agreements, states should generally apply the

common law of contract interpreation that is expressly and vigorously

“pro-arbitration”.

I11. CdNCLUS[ON

The spirit of the New York Convention lies in the advancement of
arbitration in international trade and this pro-arbitration policy carried on
by the Convention stands to be frustrated by such a narrow and confined
approach given to the arbitration agreement. The extent of the provision
laid down in Article II(2) must be broadened so as to reconginse other
forms of upholding the agreement. As almost fifty years have elapsed
since its drafting, does it not seem justified to bring its interpreation in
accordance with views generally held today, with respect to the conclusion
of contracts that contain an arbitration clause? It is high time when the rigid
and inflexible character of the NYC should be reconsidered in order to
encourage and ensure that arbitration becomes the more convenient forum
for dispute settlement in international trade.
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JUDICIAL LEGISLATION AND
SEPARATION OF POWERS

Visaka v. State of Rajasthan (1997) 6 SCC 241 — A Comment

Alka Chawla*
Geetanjali Nain*

Visaka v. State of Rajasthan’ is a case of providence and prudence
where judiciary has proved that it is the protector, defender and guardian
of the people of India. A writ petition was filed for the enforcement of the
fundamental rights of working women under Articles 14, 19 and 21 of the
Constitution of India. It was brought as a class action by certain social
activists and NGO’s with the aim of assisting in finding suitable methods
for realisation of the true concept of “gender equality” by preventing
sexual harassment of working women in all work places through the
judicial process. This method was resorted to as there was no legislation
in existence to deal with such situations. The immediate cause for the filing
of the writ petition was an incident of alleged brutal gang rape of a social
worker in a village of Rajasthan. |

The effective exercise of the fundamental right to carry on trade,
profession or occupation depends upon the presence of safe and condu-
cive environment at the work place. The Supreme Court in this case
emphasised the importance of this very factor. While delivering the
judgment it conceded that the primary responsibility for ensuring such
safety and dignity, through suitable legislation and mechanism for en-
forcement is of the legislature and the executive. But, at the same time, it
realised it’s own obligation for the enforcement of fundamental rights in
the absence of such legislation. This obligation was viewed along with the
role of judiciary envisaged in the Beijing statement of Principles of the
Independence of Judiciary in the LAWASIA region and the provisions in
the “Convention on Elimination of all Forms of Discrimination against

Women.”
The Supreme Court laid down guidelines and norms to prevent sexual
due observance at all work places until a

legislation was enacted for this purpose, in the exercise of the power
available under Article 32, for the enforcement of the fundamental rights.
The court emphasised that this would be treated as law under Article 141
of the Constitution. The Supreme Court has reiterated in Vineet Narain’s

harassment of women for
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e is the duty_ol’ the ezlf.cculiwtc to fill the vacuum by execut;
case” ecaUSe s field is coterminus with that of the legislature and i
mdcrb.‘ tion even by the executive for whatever reasons, the i \'w'lere
there I 7 exercise of it's constitutional obligation ’laid JdUdICla-
141 and 144 to provide a solution till such time O;Htf:n
erform it’s role by enacting proper legislation to coveid

Visaka's €ase has given rise to a host of important questions, viz. Are
he courts merely to act as judicial clerks, mechanically interpreting the law
y the Judicial Managers of the country managing the ‘justice’

or aré the e
system? If latter is the answer then how far do the limits of their powers in

imparting justice extend? Can they legislate in legislative vacuum i.e. step
into the shoes of the legislature or executive in the name of ‘complete
justice’ s envisaged under Article 142 of the Constitution |

This paper is concerned with the role of judiciary vis a vis the doctrine
of Separation of Powers prevalent in India. The doctrine expects each limb
of the government t0 perform it’s own primary and essential function,

Tug ROLE OF JUDICIARY

Traditionally the judge operates within the legislative frame work, the
creativity of the judge being ‘limited’ by legislation which is essentially the
domain of legislature. The court is to apply the law, howsoever unsatisfac-
tory it may be, but cannot change the law, which remains exclusive
province of legislature. However, within certain narrow and_clearly
defined limits, new law can be created by the judiciary. Whenever a court
appli.es an established rule or principle {0 a new situation or set of facts, neW
law is being created. But, such process is, a step by step progression-3 In
?tht_tr_ words, the traditional difference between legislature legislating and
Jl:l::l(t::ll legislation is that the legislature apart from any constitutional
- abs‘:‘r‘:cis‘izgally free to make any innovation as it sees fit and deal 1
B s ﬁmitedyt:g]h all future cases. The power of a court, O the other

e actual issues and parties before IL.

T .

field gsgflc}l\i?:?:l l])een two varying attitudes of judges within the constricted
previous decisiD:w making. One, where the judges bind themselves to the
endeavouring co: a‘nd hold on to the statute. Second, where COl}fTS are
€conomic conditj sciously t? develop the law to meet new social a'ﬂd
down a pey nﬂOns, SofneumBS, the court takes a bolder step, bY lay1ng
Creative expansioi Zr principle which itself contains the potentiality ©

irpal J. b - dwe1‘313'.11‘1431'“-4 1.S. Verma, Sujata V. Manohar an

ave taken this bold step in Visaka’s case for providing
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JUDICIAL LEGISLATION AND SEPARATION OF POWERS -
justice to working women by legislating in le
holding that the meaning and content of the fund
in the Constitution of India were of sufficient a

gislative vacuum and by
amental rights guaranteed

A we mplitude to encompass all
the facets of gender equality Including ‘prevention’ (emphasis added) of

sexual harassment or abuse. The Supreme Court as a vehicle of transform-
ing the Nation’s life has responded to the Nation’s need and interpreted

Article 32 read with Article 142 with pragmatism to make constitutional
animation of equality a reality.

The nature and ambit of Article 142 was discussed in the Skipper’s
case.” The court had thought advisable to leave the power of court under
this Article undefined and uncatalogued so that it remained elastic enough
to be moulded to suit the given situation. The very fact that this power was
conferred upon Supreme Court and no one else is itself an assurance that
it will be used with due restraint and circumspection keeping in view the
ultimate object of doing complete justice between the parties. But while
exercising this power can they violate one of the basic features of the
Constitution i.e. the separation of powers? It is often said that the judge’s
duty is to declare law and not make it (Judgment jus declare non dare) by
holding on to the literal meaning of the words used in the statute
(Declaratory theory). But with time, this has been gradually replaced by

the purposive interpretation by taking into account the sociological and
constitutional angulation.

In a recent English case of IRC v. MC. Gukian®, Lord Steyn said that
towards the end of last century Pollock characterised the approach of the
judges to statutory construction as follows: “Parliament generally changes
the law for worse, and...the business of the judge is to keep the mischief
of its interference within the narrowest possible bounds....” Whatever the
merits of this observation may have been when it was made or even earlier
in this century, it is demonstrably no longer true. During the last 30 years
there has been a shift away from the literalist approach to purposive
methods of construction, When there is no obvious meaning of a statutory
provision the modern emphasis is on the contextual approach designed to
identify the purpose of statute and to give effect to it.

Judiciary has thus rightly taken the role of rationally reconstructing the
concept of ‘complete justice’ by keeping socio-legal structure of the
contemporary society in mind. A good judge is one who takes a conscious
‘creative’ attitude towards existing law rather than just being a literal
mouthpiece of norms already existing.

THE DOCTRINE OF SEPARATION OF POWERS

Disastrous consequences of concentrating powers in one single
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authorty e ‘Powers (des pmn'mr.v). Separation of the three organg
Separation n: wre. Executive and Judiciary. was found to be the Safes;
™ all . i . : ’ . -
st.up...ﬂl.ug"_“ mment as it avoided monopoly of governmental dlllhomy B
il Ie ssed:
{:nglc individual or group. He expre

ne of
of the

hen the legislative and executive pRnS - R DI, i
whet son. or in the same body of magistrates, there can pe
same l‘fcz A. ain, there is, no liberty if the judicial power be ne;
n? 11:);:(] ‘frofﬂ ]c‘gislativc and executive, were it joined with the
;:g:sf:lli\’c the life and liberty of the subject would be ¢xposed
to arbitrary control; for the judge would thf:n be [hi:a legislator,
were it joined to the executive power, the judge might behaye
with violence and oppression. There would be an end to
everything, were the same man or the same body, whether of the
nobles or of the people, to exercise those three powers, that of

enacting laws, that of executing the public resolutions, and of
trying the causes of individual.’

For Montesquieu, the doctrine implied three things®:

I. The same person should not be part of more than one of the three
organs;
2. One organ of the state

should not interfere with any other organ
of the state;

3. One organ

of the state should not exercise the functions assigned
1o another.

APPLICABILITY OF Ty DoctrINE oF SeparaTION OF Powers
TOOlitdai[r)lpf;lés [;gat the -doctrine of separation of powers has been ﬁrmI:Z
Congress. A IA. Article 1, sec. | vests all the legislative power H']dtnt
i Ar’t‘ic‘le % llc: 'e'II, Sec. | vests all the executive power in the Prest ft"'

Blb drs .\?u:. I vests al| the judicial powers in the Suprt?mc Cou t-e
SD't mean thyy the doctrine is followed in the USA with absolu
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rigidity. The US Constitution makes dep

scp.nrati(:m of powers. For example, the President has g h

legislature by his power to veto and his authority to call s ¢ Fclklovgr the
congress; the legislature exercises check over the executip:.’c::clt(;l ok
to confirm major appointments and to ratify treaties and throu yhl[i, powe;
lmpt‘aa'chmf:m. The Congress has delegated ruje makin ; [;wter :
administrative agencies. The encroachment by the authority c:)tg olnjle br;néﬁ
upon another is justified on the doctrine of checks and balances. g doctrine
that is designed to be complementary rather than opposed to tfle doctrine
of separation of powers." While the latter provides for the independence

of tk}e three 't-)ranc}.les of the government, the former secures each department
against the invasion of the others.

arture from the theory of absolute

Further the practical and pragmatic consideration have overruled the
theoretical objections and thereby justifying encroachment by one organ
of the state upon the another. Justice Cardozo has rightly said in Panama
Refining Company v. Ryan'' that the doctrine of separation of powers is not
a doctrinaire concept to be made use of with peadontic rigour. There must
be sensible approximation, there must be elasticity of adjustment in
response to the practical necessities of government which can’t forsee
today the development of tomorrow in their nearly infinite variety.

In UK the three powers are vested in the three organs of the State and
each has its own essential feature (legislature to legislate; executive to
execute; and judiciary to adjudicate), but it can’t be said that there is no
‘sharing out’ of powers of the government. Thus, the king though an
executive head is also an integral part of the legislature. Similarly all his
ministers are also members of one or other Houses of Parliament. The Lord
Chancellor is head of judiciary, chairman of the House of Lords (legisla-
ture), a member of executive. The House of Commons controls the
executive. The judges of the superior courts can be removed on address
from both Houses of Parliament."

India has a parliamentary form of government where executive is a
part of the legislature. The doctrine of Seperation of Powelrs has not been
recognised with absolute rigidity, but the functions of the .dlfferer?t parts or
branches of the government have been sufficiently dl_ffer'ennated and
consequently it can very well be said that our Constitution qges not
contemplate assumption by one organ or part of the state, of functions that
essentially belong to another.” The doctrine emphasises upon the br.oad
division of power which essentially belong to tflel three organs ie.,
legislature to legislate, executive to execute, and. Jui:lrc'lar_y by a_djudlcatmg
the matter. The Constitution demarcates their jurisdiction minutely and
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s They shou
la Bharti V. State of Kerfllalﬁ Beg, 1. stateq th:
_ation © owers was part of the basic structure of the | al
sﬂ??rd ion. None of the three organs of the Republic can take o ndiap
Gonst® -lsgigigncd to another. This scheme of the Constitution can"’:r the
n by resorting to Article 368 of the Constitution”, How{:vbe
onstructional provisions, one finds functional as we]] ear.
nnel overlapping among the threi: organs of the state. Apart from lhz
ple laid down in Article 50 which enjoins seperation of
xecutive, the constructional scheme does not embody any
formalistic division of power.'® There exists.co-ordination and overlapping
among the three organs of the state for wh:ch the Constitution itself lays
down the limits. For example—The executive i.e. President/Governor
performs legislative functions by promulgating ordinances when both
Houses of Parliament are not in session; giving ascent to the bill passed by
both Houses of Parliament. It also performs judicial function by granting
pardon, reprieves, respites Of remissions of punishment or suspending,
remitting or commuting sentences of any person convicted of any offence.
Again the legislature performs judicial function by imposing penalty
whenever there is breach of privilege, impeachment of President. Similarly
judiciary performs legislative function by making rules for regulating the

practice and procedure of the courts.

m K esvanant

if one analyses c

rs0 P
directive princl
judiciary from €

This mutual co-ordination and overlapping is envisaging a system of
checks and balances. No single agency of the state should emerge as
dominant one by assuming greater power in ts hands and each of them
should exercise a check upon the other so that none of them exceeds the
authority vested in it by the Constitution.'” The rationale is to develop
adﬂqu_ale checks and balances to prevent arbitrariness. J ustice Chandrachud
has rightly opined:

::ig;ai:,li:;ll usefulness of the doctrine of separation (.Jf powers
the Indian (Y:;'eCng.s ed. The r cason of this restraint 18 n_ot tha;
—- ret;‘stltu}mn recognised any rigid seperan_on 0
One organ ma bs on 1s th.at the co_ncentration of powers 1 any
organs desuoyy tyhup;ettmg that fine balance between the three
government to whieh undamental premises of a democrative
a principle of TEStr:' we are pledged. The principle of S.C.!-P' 15

int which has in it the precept, innate I the

pdenCe of ;
s .
valour, ¥ lf preservation that discretion is better Part i
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The Supreme Court in Asif Hamid v. State of J&K'" observed that
judicial review is a powerful weapon to restrain unconstitutional exercise
of power by legislature and executive; the only check on our own exercise
of power is the self imposed discipline of judicial restraint. Recently in
Madhu Kishwar v. State of Bihar®, the Supreme Court emphasised that the
court should exercise self restraint.

The power of judicial review should be exercised to supplement
necessities of the time having regard to social inequalities, and the
imbalances existing in the society. Common sense has always served in the
courts ceaseless striving as a voice of reason to maintain the blend of
change and continuity of order which is sine qua non for stability in the
process of change in a parliamentary democracy.?'.

CONCLUSION

The honourable judges in Visaka's case affirmed by Vineet Narain's
case have exercised sufficient restraint on themselves as they have neither
legislated for the legislature nor have they directed the legislature to
lagislate but have taken upon themselves to lay down norms and guide-
lines to be followed till there is a legislative vacuum. Thus any opinion
holding judiciary guilty of trespass is to be brushed aside. The judgment
deserves a bouquet rather than a charge of transgressing the domain of
legislature. Lloyds has rightly observed that, “For a legal order to exist no
group must occupy a permanently dominant position or have an inherent
right to Government”.*

Judges have always filled the gap left by Rules by using their
discretion. Positivistic Jurisprudence from Austin to Hart has placed

emphasis on the part played by judicial discretion. Judges should, in all
fairness, fill the gap left by the legislators as has been done by our learned

Supreme Court of India.
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THE DOWRY MENACE AND MATRIMONIAL
CRUELTY: A REFLECTION ON JUDICIAL
INSENSITIVITY IN STATE OF H.P. V. NIKKU
RAM [1995 CR LJ 4184 (SC)]

VANDANA*

The provisions of Indian Constitution are a magnificent illustration of
the incorporation of all basic freedoms and human rights of the individual
which can be contemplated and cherished in a civil society. Unfortunately,
for nearly one half of the population i.e., the Indian women, the cherished
goals of the Constitution remain an euphoria and ‘freedom’ for them is
defined more in terms of biological sex, gender, economics and power
than in the language of human rights. The women are considered as
‘economic parasites’’ who lack the earning capability and the (equal)
property rights in real practice.” The inferior socio-economic and political
position of women in society is the precursor of gender violence against
them which takes various forms and occurs at various stages in the life span
of a woman. The occurrence of ‘dowry offences’ is one such manifestation
of disbalanced power equations and gender violence, to which the married
women are prone to be subjected.

Indian society profoundly belicves in the universality of marriage
particularly in case of females. Marriage which has been an institution of

great sacred value, a ‘samskara’ as per Hindu philosophy, which leads to -

the union of two souls for several births, has got reduced to a calculated
and negotiated alliance between two families.* The shastric approved
(Brahma) form of marriage involves the performance of ceremony of
‘kanyadan’ which is incomplete without offering of the ‘vardakshina’ i.c.,
gifts, cash etc. given to the bridegroom by the bride’s father.® The gifts etc.
which were voluntary and given to the bride by her parents, relatives and
friends, out of affection constituted her dowry. Both the concepts of
vardakshina and dowry have received ugly knots and twists of modern
times. The modern concept of vardakshina is more in the nature of
monetary compensation given to the groom and his family to shelter the
economically dependent and socio-politically inferior bride, hypotheti-
cally for the rest of her life. Initially, various expensive dowry articles
were given by only the rich and affluent who cared to flaunt their wealth
but now the practice has percolated to all stratas of society and has become
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ing of the ugly demands for dowry, which may be limitless and endless ip
ame. The failure of bride’s parents to meet such demands may result in
~oercion and her harassment. the infliction of mental or physical cruelty
1o her and in extreme cases she may be strangulated, poisoned or burnt
alive. Stll a novel way adopted in some cases is coerced, forced and
abetted suicide preceded by unendurable mental and physical violence,
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To combat this unique problem of Indian socio-legal system and to
curb the menace, the legislature enacted Dowry Prohibition Acts, 1961
which is popularly referred to as a “social legislation’ instead of a criminal
statute® and thereby ‘dowry offences’ are perceived more as a social evil
than crimes deserving severe penalty.” With the narrow definition of
dowry, earlier the act punished both the giver and the taker of dowry.® The
offences under the Act were non-cognizable and also the initiation
proceedings meant the imposition of punishment on the giver of dowry as
well, that is how there was hardly any legal action under the Act between
1961 and 1983.° The 91st Law Commission Report'’ acknowledged two
main impediments in dowry cases - (1) that the facts do not fit into the
pigeon hole of any known offence and (2) the peculiarities of the situation
are such that the proof of directly incriminating facts is rendered difficult."
These impediments led to acquittal even if the case was initiated on an
extremely rare occasion.

To take care of such situation which had become emergent in view of
sharply increasing number of dowry harassment and death cases, the Acts
Was amended twice-in 1984* and in 1986'* and a few new provisions Were
incorporated in the Indian Penal Code, 1860;' the Indian Evidence Act:

9 i5 ' * .
18?’, and the Criminal Procedure Code, 1973'¢ to give teeth to the G
existing soft statute. |

The LEGAL PosiTioN

Hus:l:a:j:v Chapljﬂ'f_ XX A titled “Of Cruelty by Husband or Relative ‘f’f
Indian Penclogmmmg a lone provision section 498-A was inserted :;‘
Fama ode, 1860 by the Criminal Law (Amendment) Act, 1983 -
or his relar ,“O_mm} Is subjected to cruelty or harassment by her husb.an-

altve, section 498-A IPC is attracted which prescribes a punish
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Where such cruelty inflicted by the husband or his relative immedi-
ately precedes the woman’s death caused by burns or bodily injury or
occurs otherwise than in normal circumstances, within 7 years of marriage
then section 304-B IPC is attracted. This provision has been brought on the
statute by the Dowry Prohibition (Amendment) Act, 1986 . This section
provides for a mandatory minimum punishment of 7 years imprisonment
which may extend upto life for causing dowry death. In a landmark
judgment, Shanti v. State of Haryana,' the Supreme Court analyzed
section 304-B IPC and gave four essentials for its application®.

1. The death of the womah should be caused by burns or bodily
injury or have occurred otherwise than under normal circum-

stances.

2. Such death must have occurred within 7 years of marriage.

3. She must be subjected to cruelty or harassment by the husband
or his relative.

4. Such cruelty or harassment must be for or in connection with
demand. for dowry.

The Supreme Court also included the suicide committed by SlfCh
:“maﬂ under the purview of section 304-B as it is a case of death which
0€S not oceyr undgr normal circumstances.? '

resi:a:n;e dowry deaths are committed within the safe p r-ecm;tssta(r:zez

are al:; 1a] hOUS? and the criminal is a family member, the c:rcub e

death aYs hostile to the discovery of truth.? To detect _and cur 3%
* 21d 10 strengthen the hands of prosecution, certain presump

€an be raj . : uirements areé
fulfiljeq 'ed by the Court where certain foundational req in the Indian

| ection 113 B j h presumption inserted 3
Vide 1s one such pre P 1986.
It Joo Act, 1872 by the Dowry Prohibition (Amendment) Ak

s d i o f marriage
and OWn that if death of the woman occurs within 7 years 0

bjected to cruelty
n with any
has

|

rassfnsoon before the death such woman has been su i
dowy " *Nt by husband or his relative for or in connech i
“Ommjy 1and, then the Court shall presume that such P

°d dowry death :
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+« lear tha i{ there is proof of the accused having intentiong))

It {vulh that would be a case of murder under section 302 Ip
cansed lm-:1:\"111 .tukvs her life with her own hands though she is drivcnc'
Whete ‘,xl : \1111;L“1l by the husband or his relative, such person will be ‘iabl|0
\ h;\‘lllm:l'.ﬁhcd m:.dcr section 306 1PC for abetment to suicide, Thz
(U ’

nishment under the provision may extend upto 10 years along with the
p; b -
fin¢

In State of Punjab v. Igbal Singh,** the Supreme Court has ruled very

clearly:

.. [Wihere the husband or his relative by his wilful conduct
creates a situation which he knows will drive the woman to
commit suicide and she actually does so, the case would
squarely fall within the ambit of section 306 IPC. In such a case
the conduct of the person would tantamount to inching or
provoking or virtually pushing the woman into a desperate

situation of no return which would compel her to put an end to
her miseries by committing suicide.”

It is pertinent to point out that such crimes are committed in privacy of
residential homes and in secrecy rendering it very difficult to get the direct
and independent proof .** That is why a presumption clause section 113A
was inserted in the Indian Evidence Act, 1872 by the Criminal Law
(Amendment) Acts, 1983.27 This presumption can be raised in case of the
suicide by a married woman within 7 years of her marriage and where it

is disclosed that the husband or his relative subjected her to cruelty as
defined in section 498-A IPC.

CriticaL REVIEw OF THE JUDGMENT

Besides legislative consideration and endorsement, a judiciary edu-
cated in the content, intent and effect of the legislation is a pre-requisite for
the purposeful existence of any legislation.? Lacunae can be found in all
legislations, dowry provisions are not free of them but more importantly
judges dealing with such cases need to display more sensitivity so th% i
does not result in denial of justice to the victims. The judiciary needs ©
show more concern to the assaults on the dignity of women. In dowr
cases also it appears that the courts have not been able to comprehe“d_::;
psychology of dowry victims® and have also shown a lack of rﬂqm‘h
Undcrs?anding in interpretation and application of dowry laws: One 511:
reflection of such judicial insensitivity is State of H.P. v. Nikku g 8
allcg:‘;yde;:r?;gdflg?:]i l\:as married Ito Nikku Ram on 6.2.1985 3:3(:-‘?11‘

e very beginning by the husband, MmO
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law and sister= in= law for bringing less dowry. She was cruelly treated by
them when their demands for ‘T.V., electric fan and buffalo were not
fulfilled. So much so that on 20.6.88 the mother- in -law inflicted an IRjury
on the deceased’s forehead by giving a blow with a drati (a sickle like
instrument for cutting). On the same day, being unable to bear the torture,
the deceased consumed naphthalene balls which proved fatal and she died
due to cardio-cascular arrest. The death occurred. after 3 years and 4
months from the date of marriage.

According to the autopsy report there were two injuries present on the
body of the deceased:

(i) a vertical incised wound on the right side of the forehead,
1 1/2"x 1/2" bone deep with tapering ends.

(ii) T shaped contusion, 1 1/2" x 1/2" with slight discharge from one
end. '

Both the injuries were not fatal in nature. The police recovered the
sickle on the disclosure made by the mother- in- law.

The three accused were charged with the offences under section 304-
B, 306 and 498-A IPC. The trial court examined father, brother, brother-
in- law and maternal uncle of the deceased among the 18 witnesses in the
case. Some letters written by the deceased were also put on record. All
accused were acquitted by the trial court on the ground that the prosecution
failed to establish the charges beyond reasonable doubt. The High Court
refused to grant leave to appeal. In the appeal preferred to the Supreme
Court the matter was examined afresh by considering the evidence on

record.

Two important observations were made by the Court. Firstly, the Court
corrected the error of the trial court in applying the unamended definition
of the word ‘dowry’." It was observed that the definition of ‘dowry” has
been altered substantially by the two amendment Acts.”

Secondly, the Court stressed that even under the unamended defini-
tion, demands made after the marriage would constitute dowry demands.
It .would be pertinent to point out here that though the trial court was
convinced about the existence of demands after the marriage but opined
that only those articles are dowry which are given or agreed to be given for
solemnization of marriage at that time and anything given after marriage
is only for the happy matrimonial relationship and would not be dowry.*
For reaching this conclusion, the trial court relied on a Delhi High Court
judgment — Inder Sain v. State,** in which it was held that the valuables
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d inadvertently ingnored the two amend.
: vision and also relied upon a pre-amendment
- lr}l:grc than a decade old, spells out the urgent
n of judges, who deal with sensitive issues like
', Special training programmes for the purpose can be
fited by them, the judges may be better equipped and
parting justice efficaciously.
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hich was
of sensitizatio

men
judgment W
requirement
«Jowry offences
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contribute towards 1m .

Fortunately, the Supreme Court ratified the error of the tnz;l cofun and
remarked - ‘As the demand, n the present case has been mg:) eda - tl:::
marriage, the trial court concluded thato the same would not be owry"™
The Court clarified that even if demand is mad? long after the-marf'_age the
came could constitute dowry, if other requirement of the section are

satisfied.?®

The hon'ble Court considered the application of sections 30,4 -B, 306
and 498-A IPC to the facts of the case. The application of section 304-B

. was ruled out and the court observed in para 14 of the judgment:-

the injuries as found on the person of Roshni could not have
caused her death, despite the demands being dowry, the offence
would not attract the mischief of section 304-B. ¥’

One fails to understand as to how the existence of any fatal injury is
relevant for the application of section 304-B. There are four essentials for
the application of section 304-B as spelt out in Shanti v. State of Haryana®
and' even the language of the section reveals that the legislature has
envisaged many modes of causation of death other than by bodily injury.

cmei‘;“::zetfhe gt?urt examined whether the deceased was subjected to
the light of elﬂT in section 498-A. IPC. The Court analyzed the facts in
court right c’lﬁpbﬂri_emon (b) to section 498-A only and held that the trial
one of the yfm:S : :ev-ed the existence of any dowry demand because only
demand whﬁ‘-rez:s l';;ltlves ol tlj‘e deceased had deposed about the dowry
Para 16 of the jug s il i anything. The Court observed in

Judgment that there was no reliable evidence to hold that

Roshni was be;
: ng ha ki :
Section 498.4% lfereb?SSEd Within the meaning of explanation (b) of

well as section 306 4 ruling out the applicability of section 498-A 25

There ;
are severa) i :
A O e ncons
;drloub paras of 1 : sist
Nl para 8, the
demands were

encies in the observations of the Court 1
fegarding the existence of dowry demand-
emztli?j the trial court in its conclusion that the

> 85 they were made after the solemn”

Correc
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jon of marriage. This observation clearly reveals that the onl
or before the trial court was the time at which dcmnndl {vrjmblcm-
and not the existence of demand itself. In para 14, ruling out lhé a Lr]fj’ mddL
of section 304-B, the wordings of the Court are very clear that i)}?clf-¢lF10n
on the deceased’s body was not fatal ‘despite the demand being d;?ﬁ'f?
section 304-B was not attracted. In para 16, the Court held that ?hcrcvv?;é
no reliable evidence regarding the existence of dowry demand. It is
remarkable that how the Court has taken different views on lhc. same
factual circumstances in the different paras of the judgment. It is interesting
10 note that the Court while very rightly ratifying the error of the trial court
arding the time at which the demands were made and clarifying the law

nvolved probably got confused about the existence of the demand.
d veracity of letters

zal
atic fact

reg
point i
Also the whole judgment is silent about the contents an
written by Roshni.

Another noteworthy aspect in the judgment is that the Court has
completely overlooked the invocation of the explanation (a) to section
498-A which brings any willful conduct of such a nature as is likely to drive
the woman to commit suicide or to cause grave injury or danger to life, limb
or death (whether mental or physical) of the woman, under the purview of
section 498 A. Explanation (a) can be applied in a case where there exists
cruelty independent of the dowry demand and the provision accommo-
dates the instance of mental cruelty as well. In the present case, mother-in-
law had inflicted a bone deep, 1 1/2"x1/2 injury with the help of a sickle
like instrument. It is a matter of grave shock that how an incident of
physical cruelty, aptly coverable under section 498-A, explanation (a) has
failed to attract the attention of the Court. It has been irreparably detrimen-
tal to the prosecution case as the non-existence of cruelty brought the case
completely outside the purview of sections 306 and 113 A of the Evidence

Act as well.
mitted suicide within 7 years of her

lated in explanation (a) to
idered the application of
d under section 306

ruled -out, by any

Ip the present case, Roshini com
marflage and the factum of cruelty as contemp
section 498-A also existed. Had the Court cons
explanation (a) to section 498-A, conviction of accuse
IPC for abetting the sucicide could not have been

plausible logic.
4-B, 306, 498-A IPC were

it It was held that the offences under section 30 ;
. '_"ﬂde out against any of the three accused. The mother-in-law was
onvicted under section 324 IPC for voluntarily causing hurt by dangerous

law, who was 80 years old

:;e;pon: Keeping in view the age of mother- in-
at time the Court imposed a fine of Rs. 3000/- and one month simple
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imprisonment in default. The fine was to be paid to the parents of

: : Roshy,
The parents of Roshni got Rs. 3,000/- for the loss of thejr |

whereas the accused escaped with the nominal punishment Which ¢
extend upto 10 years under section 306 IPC or at Jeast 3 years underzmd
tion 498-A IPC, even if the dowry demand was taken as ‘not prove’ .:c‘
only if the Court was not reluctant to invoke explanation (a) tq Secﬁl;:
498-A IPC.

daughler

The facts in Brijlal v. Prem Chand® are quite similar to the present
case. The deceased wife had committed suicide by burning herself to death
and the Court invoked the presumption as to abetment of suicide unde,
section 113-A of Indian Evidence Act and convicted the accused unde;
section 306 IPC. It was observed that: :

By reason of section 113-A, the Courts can presume that the
commission of suicide by a woman has been abetted by her
husband or relation if two factors are present viz. (1) that the
woman committed suicide within a period of seven years from

her marriage and (2) that the husband or relation had subjected
her to cruelty.*

Another notable decision is Akula Ravinder Kumar & Ors v. State of
Andhra Pradesh,® in which ‘asphyxia’ was the cause of death of the
deceased wife and as per medical report the death was not suicidal but
homicidal in nature. The Court ruléd out the application of section 304-B
IPC as it considered that the death was ‘only due to asphyxia’#® which was
not found to have occurred in otherwise than under normal circumstances.
Itis a matter of great regret that within four years of this case, the Supreme
Court has pronounced the present judgment laying down another vague
Proposition that section 304-B IPC is not applicable in a suicide case where

ante mortem injuries found on the body of the deceased are non fatal In
nature,

Apegréétioglef hand,. there is a commendable landmark de(.:ision.olf ::z
Wife wag , Fvoned ln.19?0 - Shanti v. State of Haryana* in whic i
7 years of l?:lSSEd for bringing less dowry and her death occurl'eld wrl]duc
haste anq th; mail.‘l‘lage, The body of the deceased was cremated in Us o
OPPortunity mplc]) llce could recover only bones and ashes. There “’ar i
Cath wyq suicidold i autopsy so there was no evidence Whetlfmduﬁ
aste’ jp crematii or homicidal. The hon’ble Court considereq tl:le ”
SCCtion 304.p Ip%the b.od.y to be a sufficient ground for conviction
Otherwise thap i - > It indicated that the death must have occ "
1N norma circumstances. But as stated earlier in th

der

h -4
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such decisions are by way of an exeeption and pot the rule
Punjab Sakharam Raut & Qps The State
nounced by Bombay High Court just a few d
deserves a mention. It was a case of sujcide by the deceaseq wife within
2 months and 8 days of the marriage, the Court successfully operated
explanation (a) to section 498-A and convicted the accused under section
306 IPC. Unfortunately, being a High Court decisio

) : n, it will not have any
binding force against Nikku Ram.

of Maharashiyqs

pro-
ays before the present

Case

ConcLusion

The present judgment is a grave reflection
towards the offences involving the women victi
biases of the judiciary, there is a tendency not to a
to cases of matrimonial violence. Quite often t
cruelty are treated with a casual approach and are

normal friction in the married life instead of a s
penal law of the land.

of judicial insensitivity
ms. Due to patriarchal
ccord due consideration
he instances of severe
described as a matter of
erious offence under the

Situation gets further deteriorated in dowry harassment cases. The
courts must understand the psychology of dowry victims in a male
dominated society. Due to the sanctity attached to the institution of
marriage, it becomes very difficult for the subjugated woman victim to first
realize and accept her situation and then to apprise her parents and police
about it. More so, in case of dowry death, it becomes extremely difficult
10 adduce direct evidence regarding the commission of crime hence the
courts  should accord due weightage to the invocation of sections 113-A

and 113-B the presumptions introduced in the Indian Evidence Act, 1872,

The present decision throws light on the fact that there is a misFopcep-
tion in the mind of the judiciary that dowry demand is a prff-reF11I11st1e for
the offence of cruelty. It must be acknowledged by the judiciary Fhat
harassment due to dowry demands is only one of the innumerab]e pos§1ple
ways of inflection of cruelty to married women, so thz}t the provision
€nacted by the legislature in section 498-A IPFI can be given a complete
meaning to achieve its effective implementation.

Failure 10 invoke explanation (a) to section f498-A IP(? leads t'()hr:]-nir:]};
wrongful acquittals or the accused gets away with a nominal pgmsnts -
Which frustrates the objective behind the enactment and amendme
dowry provisions.

1sin-

Such wrongful acquittals in dowry cases undoubtedly aCtdai»iafed who

Centive to parents and other family members of the deceas; S
have already suffered the loss of a loved one to come forward an
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 COURT AND THE IDEA OF THE PROGRESS. By Alexandey M R

T RE} . . Bl
ThE S--ml;z[:;:fcrﬁﬂl Law Publishing Company Pvt. Ltd., First Indjq, Re:r:ie].
?;;‘;"Pp V14210, Rs. 200/-, ISBN 81-7534-112-9, "

The book, Supreme Court and the Idea of Pro'gress- W[:i['ten
Bickel is a commentary on the par{:ldox of the P'xmc.?rl.can _]uqlcla] System i
which the author tries to underpin 'hOW the JUdlC{al TEVIEW makes yh,
Supreme Court as the ultimate authority not only to mterpr.et the Congtjj,.
tion of the US but also to make the Supreme Court the ultimate arbiter of
the interpretations of policy perspectives not only of the Constitutjop but
also of the state as a whole. The US Supreme Court has had the good
fortune of the best judges of the world namely Justice Frankfurter, Justice
Holmes, and Justice Warren and in the present day Justice Reinhart, The
craftémanship of these judges in developing the judge made law is
profoundly expressed in cases such as Brown v. Board of Education or the
Dennis v. US or Miranda v. Arizona or the earliest of the cases Marbury
V. Madison. Mr. Bickel therefore is appreciative of how the conflict and
choice of law between the various benches have been overcome in setting

the goals for the judicial priority corresponding to executive policies
formulations.

by A

In Chapter I, Bickel starts how Warren Court opened new vistas of
declaring some activities such as segregation, separate and equal treatment

Without waiting for the Congress to remove those abnoxious activities 3
ultra-vires the

Bible raga Constitution. The Warren Court subsequently declarﬂfi
lution;ra[mg and all other religious exercises i public schools unconsn;
Represe.mzitiilso ogdered the reapportionment of the National House ©
€S, o ) -
Ment bodies oy a both houses of state legislatures and of local g0Y

One-man, o . rt reformé
MUMerous agpects of N€ vote basis. Warran Cou

. st eantly

enhancing this. rightsstafte and federa] criminal procedure, Slg“;f'ggzri

arren Coyrt furtherho g accused, influencing juvenile offe ol
{o [he FOI-H‘Ih

eld that wj ¢
. f¢ tappi
Seizures o, Mendment'

ng and eaves dropping ar¢ %" :,nd
that evid

Prohibition against unreasonable et

¢ admitteq ; “Nce obtained i violation of that prohibitio” e I

8overnipg | - il e.d?ral trials and it |ajq down a whole set of ¥ o

Police ‘hmﬂghou?tllizl cli:ltlitof confessions, and in effect, the C':Miic'of1 of
Y towardg persons arrested on SHSP
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cnme.

Mr. Bickle in Chapter II "The Heavenly City of the Twentieth Cen-
holistic approach and tries to marshall philosophical and
ruminations which have been the basis of the judgements
of the Supreme Court from the beginning of the establishment of the
Supreme Court to the present day. Mr. Bickle. of course in a brief and lucid
ave deliberated how the Supreme Court of the yore has laid down
parameters which became the role models of the present day

ry.” adopts a
jurisprudcnliai

manner h
the functional
Supreme Court.

[n Chapter III "The Web of subjectivity,” Mr. Bickel underlines
through which the Supreme Court of the US has gone through
the variables of the various amendments 0 the
Ily were the hand work of the Supreme Court

of the US while not upholding the various executive or legislative
measures. This chapter presents a variety of situations within which
various countervailing judicial opinions have been rendered by the
Supreme Court of the US and tries to suggest that the constitutional
interpretation and the judgements are a high policy making functions
performed in a political democracy and the Supreme Court for that matter
has to act as a deviant although the presumption is that the government of
the day is organised on a populist and a majoritarian rule. This chapter
encapsulates major premise that the Supreme Court has usuruped to itself
too much powers which the founding fathers may not have conceived.

"Remembering the Future,” Mr. Bickel by taking the help
of Warren Courts and other judgements presents a stimulating discourse
as to how the US society is being governed and how the public at large is
being educated of the problems arising from the public perception of
democracy, segregation, liberty, secular education, religion etc.

Mr. Bickel also commented how the various public schemes where
given fillip by the courts intervention and as a matter of priority, the
Supreme Court in some cases has gone beyond its brief for the fact that it
has realised that the US has to live as a progressive state capable of facing
the challenges of the world and times. Therefore, remembering the future,
Mr. Bickel sums up that the US society presents a vortex of cultural, social
ﬂnq economic values and the Supreme Court has to make a balancing act
Wlpch incidently has been the major source and succor to its sustenance.
It is no denying the fact that the public support and sympathy of the court
has invariably been forthcoming, in the face of the Congress debates so
Lhat there is a judicial monoply which the executive wants to break to have

N equal partnership between the congress and the court if not complete

vicissitudes
and has drawn explicitly
Constitution which essentia

Chapter IV,
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congressional supremacy. It may not be out of place to support M
thesis that the secret of the survival of the US Supreme Court is ) -
universe of changes which are taking place or have taken Pla;:cngt N the
be in the Courts’ practices, the jurisprudence it evolved and 1tht May
perspectives in which the court has endured over these years. The prgﬁhq
of the court is commensurate with the progress of the society angc;e§s
keeping with the traditions which the Congress may set for the natiop in

In sum, the book has been written in a non-traditional manney

a relationship between the legal and the political process in the US where
the two are uniquely intertwined. Mr. Bickel while criticising something
- done by the courts for the stated purpose of speeding school desegreg.
tion, did not favour state imposed racial discrimination rather he abhorred

it. Mr. Bickel concludes his book that judicial power is important so long
as it keeps itself within limits.

Bicke,

deriving

The book is a valuable edition to the existing literature on the
discourses of the relevance and effectiveness of the Supreme Court of the

US in drawing upon the court craft and the limits of changes which take
place in the society in a hidden manner.

A.K. Koul*
*Head and Dean, Faculty of Law, University of Delhi, Delhi.
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UNIVERSAL'S ENVIRONMENT AND POLLUTION LAw MANUAL. By S.K. Mohanti,
Delhi : Universal Law Publishing Company Pvt. Ltd., 1998. Rs. 250/-,
ISBN 81-7534-022-3.

The environmental law has got a lot of significance in the recent past.
The protection and improvement of environment has become a major
issue throughout the world. The gravity of seriousness attached to the
environmental problems is evident from the fact that in most of the
countries, scientists, economists, policy-makers and administrators have
given serious thought to such problems. In India, public awareness of
environment, incorporation of environment related subjects in the cur-
ricula of various courses, legislations and judicial activism in this field
have given serious thought to the environmental problems. A number of
Supreme Court and High Courts’ judgements on public interest litigations
have contributed substantially to the development of environmental law in
India.

The book under review is a manual on environment and pollution law.
The book contains a total number of twenty three Acts and Rules and digest
of important Supreme Court judgements on the subject. The book is
divided into nine parts. Part I contains laws on air pollution. It consists of
the Air (Prevention and Control of Pollution) Acts, 1981 and the Air
(Prevention and Control of Pollution) Rules, 1982.

Part II contains Acts and Rules on environment protection and
management and handling of hazardous wastes. It consists of the
Environment (Protection) Act, 1986; the Environment (Protection) Rules,
1986, Hazardous Wastes (Management and Handling) Rules, 1989 and
Manufacturer, Storage and Import of Hazardous Chemical Rules, 1989.

Part I1I deals with water pollution laws. It contains the Water (Preven-
tion and Control of Pollution) Act, 1974; the Water (Prevention and
Control of Pollution) Rules, 1975; the Water (Prevention and Control of
Pollution) Cess Acts, 1977 and the Water (Prevention and Control of
Polllution) Cess Rules, 1978. Part IV provides for the text of the National
Environment Tribunal Acts, 1995.

Part V provides for the laws on the protection of wild life. It contains
the Wild Life (Protection) Act, 1972; the Wild Life (Transactions and
?;;;t'iermy) _Rulefs. 1973; the Wild Life (Stock Declaration) Central Rules,
G the Wild Life (Protection) Licensing (Additional Matters for Consid-

ation) Rules, 1983; the Wild Life (Protection) Rules; 1995 and the Wild

¥_
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gession by Licensee) Ruleg

Life (Specified Plants-Conditions for Pos
1995.

Part VI contains Acts and Rules on forest conservation. It provides for
the Indian Forest Act, 1927; the [Forest (C-'OHSUI'V““”") Act, 1980 and the
Forest (Conservation) Rules, 198 1.

public liability insurance. I} contains the
Public Liability Insurance Act, 1991 and the Puhiic‘ Ll.ilbl-“.ly Fﬂsuﬂmcc
Rules. 1991, The objective of enacting law on public l“fb'h_t)’ Insurance
was to provide for mandatory public liability insurance for installations,
handling hazardous substances 10 provide minimum relief to the victims.
Such an insurance, apart from safeguarding the interests of victims of

accident, enable the industry to discharge its liability to settle large claims
Earlier, the employers used to escape their

arising out of major accidents. :
liability on the grounds of ‘assumed risk’ or ‘contributory negligence’, but
now the Public Liability Insurance Act, 1991 protects the workers’

Part VII provides laws on

interests.

Part VIII is a digest of important Supreme Court judgements. It
contains summary of some very important Supreme Court judgements
such as Shri Ram Gas Leak case (AIR 1987 SC 965: AIR 1987 SC 982;
AIR 1987 SC 1086); Ganga Pollution Case (AIR 1988 SC 1037); Bhopal
Case (AIR 1990 SC 273; AIR 1990 SC 1480); Taj Mahal Case (Writ
Petition (Civil) No. 13381 of 1984 Supreme Court, decided on December
30, 1996) etc.

The final part i.e. part IX contains the re
National Environment Appellate Authority, 19
establishment of a National Environment Appellate
appeals with respect to restriction of areas in which any industries,
ope.rations or processes shall not be carried out or shall be carried out
subject to certain safeguards under the Environment (Protection) Act,

1986.
acad’l;lz'bgok, no c!oubt is_very useful for judges, lawyers, researchers and
demicians as it pr'owdes for a collection of Acts and Rules OF
::;Sl:;)zming ;u::eﬁorﬂuuon related matters. The book, thus provides for the
more useful as it co:ts . roceFl ural laws on the subjects. The book becomes
T Comzéln; b’nef comments on the- sections. The utility of the
it monsn: reiatcd mvii_l\.e bf:en increased had the book incorporat
statutes such as Indfa llbsmm from the Constitution of India and othe”
codified law on us:rwiron enal Code. This would have Pm"idEd gaul
VS Tiitied fmdisermnnrs oy one place. The book gives: suitl. 5 .
Judgements of the Su : judge-

preme Court. Many important Judg

cently enacted statute, the
97 which provides for the
Authority to hear
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ments of the court have been left out, The comments on secty
have been enlarged by incorporating important pc;ints Zwémns Sl
important judgements. Finally, the categorization of pamnco;ﬁczmg
become more attractive had part IX been clubbed with par.t IV. P; alvc
provides for the National Environment Tribupal Act, 1995 and' :: D\é
provides for the National Environment Appellate Authority Actp 1997

The book does not contain systematic page numbers which make the task
of readers more cumbersome.

The book, inspite of some shortcomings is worth keeping in the
libraries. It 1s valuable for all concerned especially for those who are
practising, teaching or doing research in environmental law. The book has
been priced at a very reasonable price of Rs. 250/-. It is highly praisewor-
thy on the part of the publishers, Universal Law Publishing Company Pwt.
Ltd. who have beautifully published the manual on such a topical subject.

V.K. Ahuja*

Lecturer, Law Centre II, Faculty of Law, University of Delhi, Delhi.
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M. Bickel, Delhi: Universal Publishing Co. Pyt. g Fil:y
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1998, Pp. XII + 303, Rs.250/-, ISBN 81-7534-113.9

THeLE
Alexander
[ndian Reprint,
The justiﬁcalion for and the scope of judicial review are the fundamen,.
tal questions of constitutional law in a democratic country. In the 1803 Case
of Marbury v. Madison, Chief Justice Marshall of the Supreme Court of he
US established the authority of the Court to review, under the Constitution,
the actions of other branches of the government.

In the book under review, the aim of the author has been to point out
that the Supreme Court's exercise of judicial review should be better
understood and supported and more sagaciously used. It is a classic work
on the role of the Supreme Court in the American system. The Author
traces the history of the Court and assesses the merits of various decisions

along the way.

The book is prefixed with a foreword by Harry H. Wellington and is
arranged in six chapters. In Chapter-I, the author analyses the legitimacy
of judicial review and the modalities of its exercise. He begins with
Marbury v. Madison, where Chief Justice Marshall held that a federal court
has the power to strike down a duly enacted federal statute on the ground
of its repugnancy to the Constitution. The author is of the opinion that this
case gives shaky support to judicial review and the Supreme Court has
usuruped to itself too much powers which the founding fathers may not
have conceived. The central concern is with the undemocratic nature of
Judicial review as a countermajoritarian check on the legislature and
executive. The Supreme Court Justices are appointed for life. Legislators
are ell:actorally accountable. Judicial review is undemocratic as it thwarts
the will of the representatives of the people by denying policy making
power of representative institution.

man]):h;i’ f{:’dﬂ;frn \T:lh the undemocratic nature of judicial feview !135 11:3‘:
justifies this z:t Sbcl olars on a quest for the distinctive judicial quaht"}' t'at
o depattute fx a ls]}ed practice. I"rofessor Bickel claims thlat tb? _;:n:);rna
platitude" (p 24;] }t_;msnjf perhaps it even rises to the unassailability © .
aspects: lheilr im— il maintains thz?t many actions of government have W ;
perhaps Unintendmg i “ecessﬂl“ly intended, practical effects, and lhele
more general . g or unapprf-:cnaled bearing on values we hold tfj hav
4nd permanent interest. These values must be continually
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Jderived, enunciated and seen in relevant application. Professor St
believes that the Supreme Court is the institution of the government best
cquipped to be the pronouncer and guardian of these enduring values

In Chapter II, "The Premise of Distrust and Rules of Limitations”, the
author views the process of judicial review with greater particularity,
through a highly selective treatment of certain commentators and schools
of thought. Dealing with writers who approach the process from a premise
of distrust i.e., reluctance to give it the freest rein, author critically
expounds the working of James Brandley Thayer's "Rule of the clear
Mistake"; Judge Hand's "Rule of the Successful operation of the Venture
at Hand": Herbert Wechsler's "Rule of the Neutral Principles” and the
"Lincolnian Tension". Justice Hand had in effect recorded his dissent to
Justice Marshall's opinion. Professor Wechsler had filed a concurrence
rejecting the negativism of Justice Hand and affirming the concept of the
principled decision. Professor Charles Black had written an affirmation of
judicial review that stands as a compelling theoretical justification for the
later work of the Warren Court.

Professor Bickel joined Wechsler in finding unpersuasive, Justice
Hand's arguments against judicial review. For him a functional analysis of
American government is the most significant reason for subscribing to
judicial review. The author observes that the court wields a three fold
power - it may strike down legislation as inconsistent with principle; or it
may validate legislation as consistent with principle; or it may do neither,
and therein lies the secret of its ability to maintain itself in the tension
between principle and expediency.

Chapter III, "The Infirm Glory of the Positive Hour" deals with the
schools of thought that comes to judicial review with greater certitude
about its broad usefulness and hence with a more hospitable attitude
towards its rigorous exercise. Criticising the neo-realists who see the
judges as free to achieve immediate results as they like, when they like,
without necessary relation to any particular category of principles, the
author comments that the function of judicial review is to evolve and
apply, although in a limited sphere, fundamental reasons of principle on
which to base men's actions, and which should cut across men'’s uncon-
rolled instincts and interest. Referring to literalist, absolutes and activist
like Justice Black, the author says the court should consult not only the

Or!gm of the constitutional provisions and amendments but also the line of
their growth,

~In Chapter IV, " The Passive Virtues", the author first refers to two
®pisodes where the Justices of the Supreme Court refused to render
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advisory opinions liable to be administratively revised. They said the
Constitution vested in the Courts the judicial power i.c., power of rcndlcr—
ing final judgments only. The author feels these cases provide limitation
of the power of judicial review as there has to be "standing” and "cas¢ and
controversy” for judicial decision. The author in this Chapter illustratively
unfolded some of the devices for deciding not to decide - dcvicc§ for
disposing of a case while avoiding judgement on the constitutional 15suC
it raises. The Court has the discretion in deciding whether, when and how
much to adjudicate. The devices of not doing, passive virtues, CXPFEU”Ed
here are lack of ripeness, vagueness, delegation, statutory conslructlor.l or
procedure. The author is of the opinion that not declaring unconstitution-
ality of executive or legislative action not only have contemporancous

results but also portentous aftermaths and is as much important as
declaring the action unconstitutional,

In Chapter V, "Neither Force Nor Will", recognizing that the court 1S
a court of law and accepting the thesis that when a court reaches the merits
of a case it must decide in accordance with neutral principles because it is
binding on other institutions. The author also discusses the relativity of
passive virtues - of the techniques for not deciding when a decision would
be improvident for the nation. The author believes that we can profit from
judicial review in a democracy so long as we understand the limits of
decisional law and have a court composed of practical lawyer.

Finally, in the last Chapter, "The Suprerﬁe Court at the Bar of Politics”, -
author discusses the School Segregation Cases of 1954 in detail and
emphasise that federal government and the Courts have to join hands for

finding and enforcing solutions to the social problems. The book ends with
a subject index.

The book is a valuable addition to the existing literature on the role of
the US Supreme Court in setting and moulding the societal values. It
presents a relationship between the legal and political process in the US.

It is highly praiseworthy on the part of publishers, Universal Law
Publishing Co. Pvt. Ltd., who have brought out the first Indian reprint of
the second edition of the author's work. It would make the book accessible
to Indian students at a reasonable price.

Kiran Gupta*

# Sepior Lecturer. Law Centre - 11, Faculty of Law, University of Delhi, Delhi,
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