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PROFESSOR INCHARGE’S PAGE

I, on behalf the Law Centre-II, Faculty of Law and the Editorial
Committee present volume II of the National Capital Law Journal to the
readers. | maintained the continuity in the membership of atleast two
teachers on the editorial committee, namely Prof. A.K. Koul and Mr. V.K.
Ahuja with a view to ensure timely publication of this issue. Despite my
sincere desire, 1997 issue of the journal could not be published before the
expiry of 1997. Mr. V.K. Ahuja left the services of the Law Centre II for
some time. Prof A.K. Koul on my insistence, accepted the convenorship of
Law Admission Committee, a thankless job. So I also share the responsi-

bility for delayed publication of this issue of the journal. Efforts will be
made in future to keep pace with time.

[ am overwhelmed with the response, the first issue of the journal got.
Itis evident from the fact that we have received several articles for favour
of publication in this issue but the editorial committee has not been able to
include all the articles in this issue. I express my regret for the same and
assure the authors of those works that the editorial committee will con-
sider the inclusion of those articles in the next issue. The materials for this
issue have been collected, edited and put together in shape by Prof. A.K.
Koul and Mr. V.K. Ahuja who are the pillars of the editorial committee. 1
am given to understand that the editorial committee has taken some steps
to improve the form and substance of this volume.

It is a matter of pride that Law Centre II despite all its odds has been
able to publish its journal and it will be our endeavour to publish the
journal regularly in future too. [ invite from the readers suggestions and
even happy criticism of any shortcomings in this issue so that we may
further improve the quality of the Journal. 1 thank the members of the

editorial committee and also the printer for production of this issue of the
journal, '

Law centere 11, Professor S.S. Vats

Dhaula Kuan, Professor-in-Charge
New Delhi 11002].



EDITORIAL

The Editorial Committee is very happy in getting a favourable re.
sponse from the readers on the publication of the first issue of the
National Capital Law Journal. Readers from India and abroad have appre.
ciated and welcomed our maiden attempt. We are extremely thankfu] to
them. In the first issue we published articles on various subjects, such a5
constitutional law, family law, intellectual property rights, environmenta]
law, international trade etc. and the depth of the articles have beep
borneout by the fact that the articles from the first issue have been quoted
and acknowledged by the writers and legal academicians to whom we
express our sincere thanks for acknowledging the merit of the Journal.

We have immense pleasure in placing the second volume of the
Journal in the hands of our esteemed readers. The second issue again is
devoted to the analysis of legal problems of topical interest and covers a

wide area from arbitration, international trade, intellectual property rights,
family law, labour laws etc.

We have tried our best to publish the second issue in the same best
traditions of the first issue to correspond with international standards of
legal writing. We are hopeful that the articles of this issue would be of
equally interest to the readers and they would be proferred by the quality
and contents of the articles. We are expressing our deep sense of gratitude
to the overwhelming response of contributors to the second issue.

We invite the readers and legal academicians to contribute articles,
notes and comments for publication in the Journal. Any comments, Sug-
gestions and advice for improving the quality of the Journal are welcome.

Once again, we express our sincere thanks to the Printers M/s Shivam
Offset Press, New Delhi for publishing the Journal in an effective manner:

AK. Koul
V.K. Ahuja




.

NATIONAL CAPITAL LAW JOURNAL

Vol. Il

1997

CONTENTS

ARTICLES
Tribal R‘cmlts and Evolution of Land Transfer
Regulations : A Critical Appraisal M. Sridharacharyulu 1
Industrial Relations : A Need for Reorientation with |
Reference to Free Market Economy In India Harish Chander 18
Making ADR Techniques Mandatory in India:
Proposed CPC Amendment V.K. Ahuja 27

Foreign Investment and Global Negotiations :
Emerging Issues

WTO - General Agreement on Trade in Services :

An Analytical Apprisal with special Reference to India ...

NOTES & COMMENTS

WTO Dispute Settlement Mechanism and Developing
Countries

Religion and Election Law
Copyright in Music : Evolution & Conflict of Rights

Torture and Deaths in Police Custody — A Violation
of Right to Life

Understanding the Rapist, Rape Victims and
the Law of Rape

Women’s Rights to Dwelling House under The Hindu
Succession Act, 1956 : Narsimha Murty v. Susheela
Bai, AIR 1996 SC 1826 — A Comment

BOOKREVIEWS

An Introduction to the Study of the Law of
the Constitution

An Introduction to Public International Law:
The Arbitration and Conciliation Act, 1996
Legal Fiction

The Racing Human Race

Jawahar Lal Kaul 43

V.K. Gupta 55

Autar Krishen Koul 77

Parmanand Singh 89
P.M. Dhar 101
Balvinder Kaur 107
Harish Chander 115
Poonam Pradhan

Saxena 121
Balbir Singh 133
J L. Kaul 140
V.K Ahuja 144
A.K. Koul 146
V.K. Ahuja 148



TRIBAL REVOLTS AND EVOLUTION OF
LAND TRANSFER REGULATIONS :
A CRITICAL APPRAISAL

M. Sridharacharyulu*

[. INTRODUCTION

Constant efforts by the British and independent Indian governments to
frustrate protective legislations are the main reasons for the uprising of tribals
against non-tribal intrusions in the Godavari belt of Andhra Pradesh.

Bows and arrows are parts of tribal life, used only for hunting. Political
forces, driven by vested interests, and bureaucracy influenced by political
bosses have forced tribals to aim them at the migrant intruder. Astonishingly,
both imperial rulers and those of independent India made wonderful laws to
protect the life, property, land and culture of tribals. But tardy and, at times,
wilful non-enforcement engendered resentment. In fact, every new protective
legislation isthe immediate consequential productofa tribal uprising. Govern-
ments, however mighty, have had to yield to innocent but revolutionary,
truthful but terrific, poor but powerful tribal struggles.

I1. HisTORICAL BACKGROUND OF TRIBAL REVOLTS AND EVOLUTION OF LAW

Tribal tensions in the Godavari belt are not new. The history of tribal areas
is replete with revolts spread over two centuries. According to V.N.V.K..
Shastry,! an officer who made an in-depth study of the life of tribals of Andhra
Pradesh, the earliest recorded revolt of tribals against oppression, and undue
interference from outsiders, was in 1724.2 It is attributed to socio-economic
and political factors. Shastry refers, in his research paper, to the greed of the
British administration to plunder natural wealth in the tribal belt of Godavari,
and then their response to several revolts of exploited classes. He states :.

The period from 1800 to 1813 saw the then Mansabdar of Rampa
in his worst form when he plundered some of the plains villages. In
orderto make friendship with this landlord, the British in 1813 gave
these villages to mokhasas (free gift of villages to maintain law and
order). People of those days must have been shocked over this’
decision of the British in which the maintenance of law and order
was entrusted to the plunderer himself.?
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rbances in other parts of .trihal areas and thejr influeng,
o ~dministration was rcmnrk.nblc. Dlslurhan.ccs were taking Placej,
over Britis hf:rih'l‘ areas in the state like Golugonda in 1832-34 ang i, triba
nthcrhnr%:; 0 qm;s like the Kol insurrection (1831-32) after which ¢ Brini;
areas ofo: lc:l-"‘lc R::gU'“tiO" X111 of 1833 by which Chotanagpur wag dcclar;:(}
broughta ].O,llllﬂt ed area to separate these areas for purposes of adm Inistratio,
as ntc;lllt:;i: and order).! Even though these disturbances were not relteq to
g::;f o:ht;r, they have one thing in common; the tribals 'did not accept undye
domination by outsiders. Later on, the Santhal rebelllon. In 1855, Sardar;
agitation in 1887, Munda revolt in 1895 etc., rocked the tribal areas of thog,
regions for similar reasons.

There were distu

K_Mazumdar stated that in case of highland of Ganjam, the tribals res;steq
the practice of free labour and free gifts around 1832 as the tribal chiefs haye
a strong spirit of independence.” The Madras Government deputed George
Russel, firstmember of the Board of Revenue, to investigate the causes of tribal
unrest during the 1830s. After a study of Godavari district, Russel recom-
mended exclusion of tribal areas from the purview of the general laws as the
tribals were fond of autonomy and non-interference and advised that those
areas be placed under the district collector who would be vested with powers
of administration of civil and criminal justice.

Tribals questioned the exploitation by non-tribals, which assumed serious
proportions in 1836, compelling the then Government of Madras to enact

Ganjam and Visakhapatnam District Act, 1839, the first piece of legislation
exclusively for tribals.”

An inquiry by Madras Government in 1879 revealed that a head constable
Shaik Tanny extorted a bribe of Rs. 60/- for which he was kidnapped and
beh_eaded by rebel tribals. Later, the inquiry report also quoted an incident in
W:thh apolice station at Krishna Deva Peta was attacked, five constables were
tfllfzd andarm sand ammunition looted in 1891 8 This was in retaliation for the
c:r]\lsrifb(if Tgagl Virayya Dora, a Kondadora fighting exploitarion by a POlfce
. e. et-)els looted the house of that constable and emptied the police

lon before it was set ablaze, It means the tribals had rebelled three decades

?:?;g‘;fore the uprising under the dynamic leadership of Alluri SeetharmarajV

The God - L
leader from zlx(van district saw several such revolts. Korukonda Subbareddy:?

¢Omprising GOOT)(T?mddy tribe, fought the British regime. An armed fo;?t
im, They meus'tllce' personnel was despatched from Rajahmundry t0 a:jr 5
in 1865, The Britl° lhs tiffresistance in the hill areas of Koruturu and Ennagid® ”

®gislation cqj " G(wernme“tr'f=9>l3'0nd(:td, for the first time, with protec!
alled the “Scheduled District Act, 1874.” This was meant £
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|_trmv|(Ic“!or separate administration for tribal areas under an officer called

Agent”. Areas under his control were described as “Agency Areas.” The
word “district” in this enactment corresponded to a specified area and not to
the present revenue division. Interestingly, the exclusion of tribal areas from

the purview of ordinary laws, begun under the Act of 1839, and continued till
the country adopted the Constitution,

In response to the Rampa rebellion, the British Government enacted
Agency Tracts Interest and Land Transfer Act 1917. As the tribals considered
land as their livelihood and did not value it in terms of money or bother to
acquire a patta, which is just a piece of paper for them, the government felt the
need to protect their livelihood, i.e., land. Their innocence and instant need for
some money made them prone to exploitation by moneylenders, sahukars and
petty traders.” The Act was meant to prevent land alienation and saving tribals
from moneylenders. It decreed that any transfer of immovable property
situation in the Agency Tract by a member of a tribe shall be absolutely null
and void, unless it is in favour of another member of the Scheduled Tribe and
itempowersthe Agentto restore the possession of the property to the transferor
or his heir. The Regulation of 1917 had further evolved into the Government
of India Act 1919, which provided the Governor-General in Council with
powers to declare any territory in British India to be a backward tract and that
no Indian legislation should apply to such backward tract until the Governor-
General so directed.

The legislation of 1919 was a forerunner of the Government of India Act,
1935, and the Government of India Order, 1936, which provided for declara-
tion of backward regions inhabited by the tribal population as “excluded
areas.” The statement of objects and reasons for the 1917 Act said that it was
expedient to limit rate of interest and to check transfer of land in the Agency
Tracts of Ganjam, Visakhapatnam and Godavari districts.

This Act also remained on paper while the ignorant tribal continued to be
exploited by outsiders. But in 1920, the tribal belt of Godavari and
Visakhapatnam district started responding to the calls of freedom movement.
Tribal groups rebelled under the leadership of Alluri Seetaramaraju against
free labour; vetti, between 1922 and 1924, which was suppressed after the

killing of Raju in 1924."°

The Government of India Act, 1935, did not take a positive look at tribal
areas as the Secretary of State of India dealt with political necessity for limiting
the number of partially or wholly excluded areas rather than with the criteria
on which they should be constituted. However, one important aspect of this Act
was that no Act of the federal legislature or the provincial legislature could
apply to the excluded or partially excluded areas unless directed by the
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e - built into the Fifth Schedule of the Coner..

i Ision is not built into th i Stitutio,
eIk \f\mplt Governor to enact new laws for examining the "L"U\'-‘lnccuf
! f ',t ::‘??m]:l scheduled area as and when the need arose, which yy,
S SO0 ; -I‘ . this was specially brought to the notice of the G(WC“lOrl}y
possible only ‘“ ltih,\\:cx'cr. the Constitution provided for a protective and
the g“w.elr:mull}l‘;. recarding the tribals. The concept of tribal dcvclopmcm
hmfm‘“{\' ¢ (:‘;;tllrl I Suf,_plan:\—crc introduced. But the problems relating to land
::: :;T;:::img I.and alienation and forest conservation regulations continye to

which le

bother tribal life.

The Constitution enjoins upon the state to Protcct thc. Scheduled T.ribcs
from all forms of exploitation and promote their economic and educathnal
interests. In exercise of the powers conferred under para .5(2) of the Fifth
Schedule, the Governor of the Andhra Pradesh made regulations to protect the
land of the tribals in scheduled areas. The Andhra Pradesh Scheduled Areas
Land Transfer Regulation, 1959, was regarded as the best piece of legislation
whichcould protectthe land-related interests of tribals, and there was a demand
for similar laws all over the country. The Regulation 1 of 1959 was originally
made applicable to the scheduled areas of Srikakulam, Vizianagaram,
Visakhapatnam, East Godavariand West Godavari districts, and later extended
to the scheduled areas of Adilabad, Warangal, Khammam and Mahabubnagar

districts, by Regulation II of 1963 to bring uniformity of the law throughout
the scheduled areas of state.

The statement of objectsandreasons forthe Regulation 1 of 1959 mentions
that the Act of 1917, which intended to safeguard the interests of tribals from
unlawful transfers of lands belonging to the scheduled tribes to the plainsmen
apd to regulate the rate of interest collected from the tribals, was being
Circumvented in varjoys waysand hidden transfers effected, rendering the Act
of no Practical use to tribals. It was suggested at the Agency conference, held
mber, 1949, that if the hill men were to be given effective
exploitation by moneylenders of the plains areas, this Act
amended.

In pursua i )
nce of this recomm 1 i se the
. 5 endatj ed to revi
Provisions in 3 se|f. on, 1t was propos

] i of
the Fifth Schedule Ocontamed regulation to be made under paragraph 5(2)

f the Constitut; ‘ : : cheduled
81€3s transfer of jmpm ouion. This Act provides that in the s

ovable property b duled tribe 10

anyb pPerty by a member of a schedu i’
Wr}i'tigg)t:rziz than a member of a scheduled tribe, without permission I"
€ Competent authority, shall be null and void. Section 3(1) @

Protection against
should be suitably
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protects this Act from any other Act or general law, including Indian Limita-
tion Act, and that point was specifically mentioned under section 7.

This means that no one can claim any adverse possession by lapse of time
or prescription which are available under general laws. Section 3B, which was
inserted by Regulation 1 of 1978, restricts registration of documents pertaining
to land alienation between a tribal and a non-tribal. Section 3 allows the transfer
of land to a member of a scheduled tribe or a co-operative society totally made
up of members of the scheduled tribes. In case a scheduled tribe member
wanted to sell his land but no other scheduled tribe member was ready to
purchase it on reasonable terms, he had to apply to the ‘Agent” who was the
competent authority, or the Agency divisional officer or any other prescribed
officer for the acquisition of such land by the state government, and the Agent
could take over such land on payment of compensation in accordance with the
principles specified in section 10 of the Andhra Pradesh Ceiling on Agricul-
tural Holding Act, 1961, and such land shall thereupon vest in the state
government and shall be disposed of only in favour of STs. [Section 3( 1(O)].

In case of any transfer in contravention of these provisions, the Agent may,
on application by any one interested or on information given in writing by a
public servant or suo motu decree the eviction of any person in possession of
the property claimed under the transfer, after due notice to him, and might
restore it to the transferor or his heirs. If it is not possible to hand over the
possession back to the transferor or his heirs, either because they are not willing
or their whereabouts are not known, the Agent may order assignment of that
land to any other member of ST. [Section 3(2)]. Besides restoration of land to
the original transferor, section 6A (inserted in 1978) provides for imposition
of rigorous punishment upto one year and/or fine upto Rs. 2,000/-.
Section 6B made these offences cognisable.

Inspite of this Regulation, exploitation could not be checked as land
alienation continued unabated. As there is no proper record available to
establish ownership of the land, and because the Act of 1917 provides for
transfers with the permission of the Agent, non-tribals put forward the
fictitious claims over tribal lands, defeating the purpose of the legislation. Even
the reports submitted by the government at different times on this issue tried
to project the case of non-tribals under the cover of Agent’s permission. The
latest report suggests that most of the non-tribals occupied tribals’ lands with
the permission of the Agent. An officer of the social welfare department, who
pleaded anonymity, said it was wrong, and not borne by record that no non-
tribal obtained permission from Agent under the Act of 1917 to be the
transferee of a tribal land."!



LSE s

NATIONAL CAPITAL 1 Ay O

f
sisting lacunac in tlllc l'..'lml 'I'r:ms,.l'cr Regulatioy, o
o 1o check unabated alienation of tribal land, it was amendeq p,
1959 an lnI L}f' 1970 which is now popularly known as ‘Act | of 70 [;
R".F",l'mm; _ ;,_“.dj”" (1) of section 3 of Regulation | of 1959 by Plitci.n-,
wubstituted “I'I -'[im,nntr:msi'cr of immovable property in the schedyeg Arei
absolute prohibi r or not such a person is a member of a scheduled tribe :0

a member of a scheduled tribe.

[o remove the pet

by a person, whethe

any person who is not
. Another important aspect of the change brought about by Act | of 70,

drawing of a statutory presumption that, until the contrary is proved, apy
i|1|mex-:1blc property situated in the scheduled arcas and in possession ofation
tribal shall be presumed to have been acquired by .such a person or hijs
predecessor in possession through a transfer made to h'lm E_)y amember of the
scheduled tribe. This amendment also ifnpnse§ f’” obligation 0n a non-trib|
holding lands in a scheduled area, either by partition or devolution, to transfer,
incase he wanted to sell, only toatribal. This means an absolute ban on transfer
of land among non-tribals also. Where a tribal or non-tribal is unable to sel| hjs
land to atribal on reasonable terms, it shall be open to him to surrender the land
to the government which shall thereupon be obliged to acquire it on payment
of appropriate compensation for its allotment only to a tribal. Act 1 of *7¢
wholly prohibited the transfers of land in favour of non-tribals.

The presumption that any non-tribal holding land must have acquired it
from tribal makes him a violator of the provisions of the Act of 1959 and he
can be evicted from the land by the government at any time as it is not possible
to prove the contrary. The burden of proof'that is vested on a non-tribal by the
amendment means, in practical terms, that he has to prove the ownership ofthe
land from the period prior to 1917. The dissatisfaction among the non-tribals
is due to this fool proof protection of tribal land interest, leaving only one way
—nonenforcement to circumvent the cumulative effect ofthe Actof 1959 and
"Act 1 of “70°,

Lack of political will in the government, and usual lethargy, coupled with
hcz_lvy pressures from vested interest, rendered the enforcement of the Regu-
lation impossible. Whenever there was a dynamic officer who could gear up
the machinery to restore the triba] lands by evicting non-tribals, he was shifted
under political pressure. Examplesof'sudden shifting are those of D. Subbarao,
otlector of Khamman district in 1979, and Phani Kumar, Special Deputy
Coll'e ctor, Eturnagaram of Warangal district in 1986, etc. The enforcement
Machinery created under the Act remained inactive in many districts.

IN. Conerinr 5
I Constirunonag VALIDITY OF LAND TRANSFER REGULATION ACT, 1959

Constitutiona] validity of the Land Transfer Regulation Act of 1959

its A e s
wgg;ﬂ}cndmmt n 1970, was challenged by P. Rami Reddy and others

d
in
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The non-tribals pleaded that they had immovable properties in the
scheduled areas of Andhra Pradesh and had been cultivating their lands for the
past many years. Some of them acquired these lands in the remote past and
some in recent past by purchase, some from the non-tribals. As the amending
regulation impugned all acquisitions of immovable property by transfer from
tribals and non-tribals alike and declared them null and void, the appellants
were affected by it. They expressed a grievance that the regulation cut at the
root of their right to immovable properties, which had been in their possession
for the past many years. The principal plea of the appellants before the Supreme
Court was that in so far as the impugned provision sought to control or restrict
therightto transfer of immovable properties by anon-tribal person, it was void.
They challenged the regulation as violative of Article 19(1) of the Constitution
as the restrictions imposed under it were unreasonable and not essential for the
protection of the interests of the scheduled tribes.

In its counter, the state sketched the socio-economic landscape against the
backdrop of which the compulsion to legislate was occasioned. The non-tribals
who arrived in tribal areas late in the 19th century and in early 20th century
found the tribals, who were in occupation of vast lands, an easy prey for the
schemes of exploitation. The non-tribals lent money to tribals and took the land
belonging to them as security, though nothing was taken in writing from a
tribal. The rates of interest charged ranged between 25 to 50 per cent and in
certain cases it was as high as 100 per cent."”

Tribals, _.wﬁo were traditionally honest and simple in their thought and
habits, fell an easy prey to the exploiting schemes of non-tribals. None of these
money lenders ever credited any amount paid by the tribals towards their debt,
and whatever entries were made in the books of the money lenders were
implicitly believed by tribals. They were not aware that when produce was sold
to non-tribals, they used a larger weight and that a smaller weight was applied
for selling outside goods to tribals. '

The indebtedness of the tribal has taken the form of bonded labour in many
cases. The debt could never be repaid by the tribals. Money lenders continued
to be in occupation of most of the lands and tribals became their serfs. Non-
tribals have also forcibly occupied some of the lands. Tribals were ignorantand
were not aware that they could go and report to the concerned authorities about
the contravention of the regulations protecting their rights. Non-tribals had
been taking full advantage of their ignorance and exploited them and were
continuing to exploit them. The government of Andhra Pradesh, in its counter
before the Supreme Court, said that the above circumstances resulted in tribal
communities joining hands with the so-called revolutionaries, and again there
was an uprising in the tribal area against non-tribals which had started
spreading to the plains also.

-
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and after arresting several revolutionaries peace had prevailed in

several parts of the scheduled areas.
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According to Haimendorf

In the past 40 years, most of the tribal societics have ¢

attack by economically more advanced and POl’itiéq” L()mc.undcr
erful ethnic groups who infiltrated into triby| rcgi(;hsyi:]n:.rn p}Ow-
land and new economic possibilities. These population nu;';l o
triggered a struggle for land in which aboriginal tribcsmcnc::zf;

usually the losers and were deprived of thejr ancestral land, turned
into impoverished landless labourers, ’

Haimendorf also quoted the distressing forecast made by Nirad C
Chaudhari in his book “The Continent of Circe”, (1965) wherein he ha;
lamented :

In an industrialised India the destruction of the aboriginal’s life is
as inevitableas the submergence of the Egyptian temples caused by
the dams of the Nile .... It is to be feared that the aboriginal’s last
act will be squalid, instead of being tragic ...."*

It cannot, therefore, be gainsaid, stated the state, that the tribals not only
require to be protected in respect of their economic and educational interest
but they also require to be immunised from social injustice and exploitation.
The framers of the Constitution have, in their wisdom and foresight, taken

cognisance of this vital aspect as is evidenced by the provisions embodied in
Articles 15(4) and 46.

The Supreme Court, upholding the constitutional validity of Regulation
Acts of 1959 and 1970, refused to accept the contention of the appellants that
there was no rational basis for restraining transfer of properties from tribals to
non-tribals which does not change the party to the transfer and diminish the
extent of the properties, and hence such restriction was unreasonable rendering
that aspect unconstitutional. Because originally all lands in these tracts were
owned by the tribals and the change of ownership was a result of exploitation,
the Supreme Court held :

A legislation which, in essence and substance, aims at restoration”
tothetribals of the lands which ori ginally belonged to thetribals but

which passed into the hands of non-tribals in an unreasonable

manner .... The scanning must be done through the tinged lens of
appellants whose economic interests may be prejudicially affected

by the impugned provisions.'
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Finally, the Supreme Court held :

\s a matter of fact. it would be unreasonable and.unfairto hold thy
e impugnied provisions are unreasonable on this account. Syrels,
+ is not unreasonable to restore unto the tnba_ls what originaljy
helonged to them but of which they were -dEpm'ed as a resyt -:::f
Q\M-.\Etaii\‘c ‘vasion on the part of non-tribals. In the first place,
qh.‘:uld lessons not be drawn from past experience to plug the
‘1‘;\;\3}}0[5 and prevent future recourse to devices to flout the Jaw?
rhe community cannot shut its eyes to the fact that the competition
herween the tribals and the non-tribals partakes of the character of
2 race between a handicapped one-legged person and an able-

hodiad. two-legged person.

e eovernment won the case, but it is yet to heed the advice to draw

Baw
e

Jassons from past experiences 10 plug the loopholes. Instead, it issued a

i

G.OMs No. 129 (Social Welfare Department) dated 13.8.1979 permittingall
~om-2he] lzndless poor in occupation of lands in the scheduled areas upto five
=< of wet lands or 10 acres of dry land to continue to have it in their

—— e

nossession. The attempt by the government was 1o override the Regulation
% = & 2 G.0O.. which rendered them not to be evicted. But this G.0. was

- -
-

gueshed by the Andhra Pradesh High Court in 1980.

Then the non-tribals approached the High Court devising a new groundto
:27] the enforcement of the Act of 1959. They stated that if the population of
schzdzled tribes was either minimal or less than half, it could not be treatedas

.-

sz of the scheduled area and the Act of 1959 was not applicabletothatvillage
The Hizh Count granted a stay on implementation of the Act based onthis point

- e

m 1272 There are nearly 32 cases pending on this point.
IV. Tzizars aND NON-TRiBALS : UNEQUAL RELATIONSHIP

The life, friendship or fight, between tribals and non-tribals was alW2"
wnegezl. While laws supported the tribal cause, successive governmentstt
——" the interests of those who exploited tribals. The law, which could nﬁt
:fi ;::'_u. down on any ground by the judiciary, was rendered useless by

" !""'""-‘,,1.—-‘
e

-£°Z% smplementation or non-enforcement.

ir £ "
vioneviend . into “f l
> ’encers, petty traders and sahukars used to enter into fnendsllh?.t
mtha

o :':-Ie.'p:..":.. i . N : i :

e S That was nothing buta promise to continue as friends fro e
,:‘.‘:H;j; mg ez2ch other nestham and nestham before they consumed3
&;JH“':C‘H From that moment onwards, the tribals used to believe )

Ep‘ul L‘ﬁ c—tq.": - .t
- W& Sxpionters only to beco i .+ his proper?
- ; E me theij * g hisp
mestnem (2 friend). r servant, finally losing

T
L

pat his
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Many non-tribals started keeping tribal women as concubines. Some of
them married them as second wives only to circumvent the land transfer
regulations. They acquired large plots of lands in scheduled areas from tribals
and getthesale deeds executed in the names of their tribal concubines or wives,
They also grabbed benefits from various schemes for the development of
tribals in the names of their concubines. They hold some of the lands in the
names of tribal farm servants and under pseudo tribal certificates,

Much of the land in the scheduled area of Andhra Pradesh was covered
under the feudal systems of land tenure like Zamindari, Jagirdari, Muthadari
and Mahaldari systems under which land holders had the right to evict a tenant
if someone offered a higher rent. These estates were abolished, by extension
of Madras Scheduled Areas Estates (Abolition and Conversion into Ryotwari)
Regulation, 1951 to the scheduled areas in Srikakulam, Vizianagaram,
Visakhapatnam, East Godavari and West Godavari agencies, except Nugur
taluk in the present Khammam district and the muttas, sub-muttas and
mokhasas in the Rampachodavaram and Yellavaram taluks of East Godavari
district. Mahaldaraand Muttalas became oppressive. They were also abolished
in 1969.

The survey operation, which began in 1970, was full of deficiencies and
large areas were left unsurveyed and unaccounted for. Hence, acomprehensive
survey operation and updating of land records was taken up in the scheduled
areas of the state in 1986. Dr. P.V. Ramesh, Director, Tribal Welfare, during
1995, stated in a report:

The doctors of the land, i.e., the revenue authorities, had adminis-
tered fatal medicine down the ages and had created chronic and
intractable pathologies pertaining to land. Manipulation and tam-
pering had been the order of the day. Lands had been assigned,
illegal transactions had been sanctified, titles had been transferred
and regularised in favour of rich non-tribals in blatant violation of
the Agency Regulation .... Several admirable and progressive
legislations that were enacted to protect and promote the interests
of tenants, marginal farmers, landless agricultural labourers, in
general, and tribals, in particular, had not yielded the desired results
because of certain gross distortions created by the instruments of
status quo. This fact has eroded the confidence of the tribal in the
fairness of the administration and seriously undermined the cred-
ibility of the government institutions as instruments of progressive
transformation.

One of the main distortions referred above was legalisation of the
occupation by non-tribals of vast lands in 1976-88 violating the Land Transfer
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59 and Regulation | of 1970. Eligible tribal tenants wer,

- . l‘;
nership rights.’ ’
udy from Utnoor division (Adilabad)to il]ysyy,,

nentation of Andhra Pradesh Land Refo,,
Idings) Acts 1973. ns

n of only five acres of land was
ordered to surrender his entire

e penury only because he was
pahani. On the contrary,

makthadars and izardars owning several villages had not only
managed to surrender government lands, the lands of the tenants
and the lands that have been sold long ago but continued to collect

The land records

cess from the cultivators till as late as 1987.
continued to record these persons as “Pattedar Cultivator” for
thousands of acres of land, and oné ofthem even claimed ‘compen-

sation’ under Land Acquisition Act for 742 acres, and not an inch
of this land either belonged to him or was under his cultivation. His
only claim was that he was recorded as pattedar-occupant-cultiva-

tor in the land record.

Regulation of 19
not s:nllftl'rr.:(l oW

Ramesh quoted a case st
onsintheimpler

the scrionsdislorti
ltural Land Ho

(Ceiling on Agricu
A tribal who was in actual possessio
decreed as a surplus holder and was
holding and was reduced to absolu?
recorded as Pattedar for 148 acres 1 the

30 per cent of the Jand held by non-tribals

peration ofthe Land Transfer Regulation
Jementation of land

According to Ramesh, less than

inscheduled areasis subjectedtotheo
and the remaining land can be tackled through effectiveimp

reforms which, again, is rendered impossible. He says:

No legislation or regulation, however progressive, couldmakeeven

amarginal difference to land reforms in the prevailing atmosphere
of feudal socio-economicrelations, archaic and chaoticland records,
low literacy and consciousness among tribals and insensitive,

apathetic administration.

Though the settlement operations were completed long back, the goverm-
ment which was silent for several years over the woes of tribals sudden ly woke
up to help non-tribals and appointed a settlement officer under G.O.Ms. Ne-
661, Rfevenue. dated 9.8.1996. The constitution of the Settlement Court helped
non-tribals through early disposal of their fresh claims in 1995 and thes®
$z?:rt:]r§s hfelped them drag on for some more time with illegal occupations:
Koyyalas:gu(;:nn: iUttﬂyaguc.lem side a.nd Kammas from Polavar.ﬂm
wibeds, with the su an:nRajfus held their sway over the lands and lives 7
government, inc]udir]:g the gre:;::fsters belonging to their caste in every



TRIBAL REVOLTS AND EVOLUTION OF LAND TRNASER 3

A.ccording to performance budget' of the tribal welf
Sllbllllltl-?d recently to the Legislative Assembly, the tribal land le
occupation (?Fnon-lribals is 2.80 lakh acres, and 1.06 lakl acr‘cs offllm tlr ti‘lc
restored totribals, while non-tribals were favoured by permitting them :lm w"is
1.30 lakh acres. These figures amply prove how objectives of the ro{i;?m
legislation were being achieved. A report submitted by Dr. Ramc:l:h duril:e
1995 said that atleast 7.51 lakh acres of tribal land were in posscssic;n of non%
tribals in the scheduled areas of the state. The report says:

are department,

Itis significantthat in 57,150 cases covering the extent of only 2.44
lakh acress, there was prima facie evidence that provisions of the
Act of 1959 have been violated and, hence, proceedings were
initiated under the Regulation. Percentage of disposal in favour of
non-tribals is 49.63 while it is 50.08 in favour of tribals.

If non-tribals occupy the tribal lands by dubious means, the government
and its bureaucratic machinery assumes the position of the first culprit by
acting in gross violation of the law and orders. According toa writ petition filed
by SAKTI", a voluntary organisation at Rampachodavaram, out of thousands
of acres of land assessed as Assessed Waste Dry in 1932, the government
machinery allowed non-tribals to continue in occupation though they have to
be evicted and lands have to be transferred to tribals. A full Bench of the High
Court in 1993 ordered in a dispute between non-tribal parties that none would
be eligible to get lands returned or retained except the original tribals. Noaction
has been taken so far. SAKTI made a specific mention of Swarnavarigudem
village where the Special Deputy Collector passed the orders of eviction of
non-tribals in 1980 in 14 cases but no action was taken till 1993. Appeals were
filed in 1993 and even when no stays were granted non-tribals are not evicted

till today.
V. SUGGESTIONS AND CONCLUSION

The Director, Tribal Welfare, in his report during 1995 suggested several
amendments to solve the tribal land problem. To overcome the legal hurdle
imposed by High Court in 1977, anamendment is necessary to give retrospec-
tive effect to the provisions of Land Transfer Regulation with effect from
August 14, 1917, in Andhra region, and October 1, 1949, in Telangana. The
definition of “transfer” in Land Transfer Regulation of 1959 should be
amended to expressly include all methods of moneylending, mortgage and
hypothecations through which non-tribals were trapping tribals inan unending
cycle of indebtedness, resulting in loss of land. A new clause should be
introduced to restrict transfer of land to a female mem ber of a scheduled tribe,
who is married to or kept as a concubine by a non-tribal. In most of the cases
where tribals institute cases against non-tribal transferors, the onus of provid-
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ing that the transfer of immovable property is in 'WOI““U" of Land Transg,
Regulation be cast on the tribal transferor. It is, therefore, Necessary ;r
incorporate a section casting the entire burden of proof on the ncpn.mm;,J
transferee. The report suggested restrictions on transfcr of land from triba] 1(:
tribal, ban on assignment of lands to non-tribals in scheduled areys ang
imposition of a time limit for restoration of land after the orders were granye d

Centuries of practical experience suggest that no amountoflegislation will
help bring freedom from exploitation or for development in the absence of
strong political will and a comprehensive understanding of social, psychologi.
cal and traditional life of tribals. Prevention of exploitation by non-tribals i
important but not the only goal. An awakening among tribals to acquire
knowledge and skill to face this deceptive society and to assertively mix with
others is very important.

A tribal member of the Constituent Assembly of India said on December
11, 1946 :

So far as I have been able to count, only five of use are here. But we
are millions and millions and we are the real owners of India. It has
recently become a fashion to talk of Quit India. I do hope that this
is only a stage for the real rehabilitation and resettlement of the

original people of India. Let the British quit. Then, after that, all the
later-comers quit.
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Tue Inpian Express, March 23, 1997
ASP warns of cases against those inciting Girijans.

The InpiaN Express, March 25, 1997
Jeelugumilli Mandal tribals accuse policy of looting their houses.
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Deccas CrmonicLe, July 11,1996
Tribals surround Police Station.
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Tiz Hnou. August 8. 1996
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Tu= Hovov. September 19, 1996
Government grilled over arrest of tribals.

Tiz Hoeou, December 13, 1996

Tribals snatching crop.

T Inptax Exeress, December 16, 1996
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Tuz Hovou, 20. 1996

&35 Policemen being held captive by tribals.
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Show of solidarity by tribals.
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Disputed lands in agency villages to be surveyed.

Tg Inotax Exprzss, January 16, 1997
Tribals abstain from peace talks.

. Tz Ivoiaw Exeress, January 31, 1997

Tﬁba:sukcpemmofhm

Tt:z Diowax Exowess, February 12, 1997
Allow surveyors 10 2ssess agency land, tribal told.
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INDUSTRIAL RELATIONS : A NEED FOR
REORIENTATION WITH REFERENCE TO
FREE MARKET ECONOMY IN INDIA

Harish Chander*

]. INTRODUCTION

[n any industrialised society the industrial disputes between employerg
and the workmen are inevitable because of the clash of the conflicting interestg
of the employers and that of the workmen. Such an inherent industrial climate
in any country in the modern times requires the presence of the dynamic
industrial relations system in order to encourage and maintain cordial and
healthy relations between the management and the working class. It s
observed that the system of industrial relations management in a country is
dependent upon the nature of the political, social structure and legal system of
the society. Precisely for this reason if we view the industrial relation systems
comparatively in the U.S.A., the U.K., Japan, Australia, India, Africa etc., the
systems are substantially distinct in each country from the other.

After independence India chose the Nehruvian model of mixed economy
for our country. It worked well for a long time but ultimately it was found that
substantial investments made in the public sector started making huge losses
atthe cost of the tax payers. Thus for the last six years our Government has been
making efforts to bring about economic reforms in the economy towardsa free
market economy. Some basic reasons, inter alia, towards this shift could be

listed as following :

(/) Thetrend of the world towards globlisation in which India could not
remain isolated particularly when there was change in economic
system in Eastern Europe, the collapse of the U.S.S.R. and the shift
towards new economic model in the region, as well as Chinese
concern also for transition from Communism to a competitive
market oriented economy.

(i) Toraise therate of economic growth (GDP) which could be possible
only throughefficientrunning of industries with competitive appr oach
and profit motive.

(iii) To privatise those PSU’s which were not running on efficient

protective and profit basis, so that they could compete with othef
industries.
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(iv) Toliberalise the economy witha viewto encourage more investment
particularly from the foreign countries. And thus the Indian Govern-

ment started projecting the liberal economic policies in the form of
free market economy.'

In order to survive in this competitive world economy India has to strive
hard and change towards free market economy and globlization which should
bring about substantial increase in GDP and encourage the foreign investorsto
invest in India. The object of change in the system should be to raise the
economic standard of the poor class and increase in the annual economic
growth rate. The above goals can be achieved only by making the economy
competitive, with lesser state controls, and more and more investment. We
know that at the level of present economic development we cannot have
sufficient investment unless we also allow and encourage foreign investments
at least in the priority sectors, power and in the infrastructure. The focus of this
paper is to analyse and point out in what manner our labour laws and industrial
relations system should adapt themselves so that the economy becomes
competitive and also encourages foreign investment. Some fundamental
reforms are suggested in the labour laws and industrial relations in India which
should gearthe presenteconomy towards the free market competitive economy
and induce the foreign investors to invest in India.

I1. Basis oF EMPLOYER-EMPLOYEE RELATIONSHIP

While discussing about industrial relations we are basically concerned as
to how the relations between the employers and workers are governed under
the law in a given society. Historically, one may be surprised to note that it was
inthe year 1771 in the famous Sommersett’s case’ that Lord Mansfield for the
firsttime made it clear that slavery was incompatible with the English common
law. In feudal times when agriculture was the main source of employment the
employment of agricultural labour was described in terms of landlords and
serfs which implied partial slavery because the serf could not choose his
employer and if the landlord sold his land to another person then the serf also
changed hands and became the serf of another landlord. During the period of
industrial revolution individualism of laissez faire was the basis of determin-
ing the relationship and was called as ‘master and servant’ relationship where
the principle of ‘hire and fire’ as propagated under the pure law of contract
between the employers and the workers operated. However, it may be
emphasised that the modern trend all over the world is of a welfare state and
consequently the common law concept of ‘servant’ in the law of ‘master and
servant’ issubstituted with thatofan ‘employee’. And thus the relationship can
now best be described as the relationship of employer and an employee. Hence

labour laws and industrial relations must have a human approach which
ensures labour human dignity.
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be based on proper industrial demqc.
nd for a balanced system industrig|
racy for :hc \(';'ork:i‘:;sm ial that both the workers” unions
sJations bascaon ish i i .
;:1!c:t;i;]ploycrs’ associations/unions arc allof\"u:ec:i tgt:::lu‘; lizh:;:]e;hig ;gclilustr.ral
society. The best method for the resc:luttono in ';l nio:l:s ki ec-tn:e
bargaining between the employers and the' Jabour E . For this, it js
impi:ralivc that there should be such trade Lfmon Jaw t -at encourages prqper
unionism and at the same time makes the unions and tht‘fll‘ leaders responsible
as partners in the process of industrial democracy- In India there are some basic
flaws in the trade union law which have to be removed sO th_at we can encourage
collective bargaining as a method of resolving industrial disputes. In this
respect, the followinig changes in the Trade Union Act, 1926 are suggested:;
e Unions Act, 1926, any seven or more
ibingtotherulescanapply forregistration.’

Such a provision encourages multiplicity of trade unions in industrial settings.
Such a scenario under the law is not good for sound trade unionism and
determining the ‘sole bargaining agent’ for purposes of collective bargaining.
Therefore, under the law of trade unions a provision should be introduced
wherein a trade union should be allowed to register only if atleast 20% of the
members of the establishment or industry apply for registration as a trade

union.

(b) At present, under the trade union law there is no obligation on the part
of the employers to recognise a majority union for the purposes of collective
bargaining like in the U.S.A. Such a situation under the law encourages the
unscrupulous employers and the union to thwart the process of healthy trade
. b.y recognising the bogus unions in the establishment and discour-
aging genuine trade unions. Many a times the employers and corrupt union
Ieafiers set up @ union as opposed to the genuine union in th p e
This lacunae in law is a major reason of th in the establishmen
bargaining in India. Thus it is important th © u"POPU']Efrlty of collective

at a provision providing for

compulsory recognition of th Tori .
Trade Unions Act, 1926. € majority union should be introduced in the

[11. UNIO

al relations have to

and employers- A
ocratic lines, 1t1S essent

Modern industri

(a) Presently under the Trad
members of atrade union by subscr

(¢) Under the Trad i
rade Unions Act, a provision for conducting secret ballot
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(d) Under the law, no officer or member of a registered tr

be held liable for criminal conspiracy for act
furtherance of trade disputes.* Moreover no tr
2

union or men : :
s anl:;::;f t:;‘dc union should bc. liable for any tortious or civil
ViLy ol unions or members in furtherance of atrade dispute.*
In RO’?f(fS Industries Staff Union v. State of Bihar®, it has been ruled bp th
Pat.na High Court and confirmed by the Supreme Court of India that theﬂadz
unions are not !iable to pay damages to the employers for participation in a
strfke whether it is legal or illegal. Such kind of civil immunity to the trade
UIIIOI.‘IS. ha_s made the trade unions irresponsible. In fact as in the UK.. a
provision in the Trade Unions Act should be introduced wherein ifthe moti\:es
of the union leaders are not genuine in industrial dispute and they resort to
strike which is unfair then the union shall be liable to pay damages to the
employers depending upon the size of the union membership. Such a step
should make the leaders of the unions and workers more responsible and they
would indulge in genuine industrial disputes only.

ar ade union shall
ivities of the trade union in

ade union, official of a trade

[V. MECHANISM FOR THE SETTLEMENT OF INDUSTRIAL DISPUTES

The nature of industrial disputes is quite distinct from ordinary civil
disputes. The industrial disputes are economic in nature and basically disputes
of interests between the employers and workmen. The industrial disputes are
not disputes about rights and liabilities under the law. In industrial disputes in
a society it is not only the interests of the employers and workmen which are
at stake. The interests of the society are also affected if there are industrial
disputes and industrial strife. Therefore, speedy and effective methods,
mechanism and forums have to be devised to resolve and settle industrial
disputes. The effective and speedy mechanism for the resolution of industrial
disputes is much more imperative in the present policy of economic reforms
and free market economy in India. It has been observed that investmen't in
various priority sectors and infrastructure industries is -stfort of the required
level because the foreign investors are afraid of the- rigid labour laws ar!d
dialatory mechanism for the settlement of industrial disputes. sucp a scenario
in industrial relations does not induce and encourage the foreign investors to
invest in India. Accordingly, the following suggestions.have Peen made with
respect to the dispute settlement mechanism available in India.

(i) It is well recognised all over the world that collective bargaining is the
best method for the resolution of industrial disputes between the employersand
the workmen. In India, though itis accepted by the employersandthe }vorkm?n
that collective bargaining should be resorted to for the §enlement of industrial
disputes yet it is very seldom that the employers and unions or workmen resort
to collective bargaining. In fact, both the employers and unions have become
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to the compulsory adjudication by the labour courts and industriy
al disputes by industrial tribunals is v,
cess which hampers healthy relations
In this regard, it is suggested that ,

accustomed _
tribunals. Adjudication of industri

dialatory and time consuming pro

between management and the workmen. e |
provision under the Industrial Disputes Act, 1947, similar to the provisjoy,

under the National Labour Relations Act, 1935 of the U.S.A., should b
incorporated making it obligatory for the partics t'o ﬁrst'of ‘j‘” resort to
collective bargaining bonafidely for the settlement of industrial disputes, Ang
in any case where a party to the industrial dispute l‘eﬂfscS to collective
bargaining then it should be treated as unfair labour practice under the law.
Such a step would give a boost to the popularity of collective bargaining in
India also.
bargaining the management and union
hen in the process of settlement the use

of the conciliators and mediators may be resorted to so that the industrial
disputes should be resolved speedily and effectively. And supposing still the
disputes cannot be settled than disputes should be referred and preferred by the
management and unions to be decided by the voluntary arbitrators under
section 10A of the Industrial Disputes Act. Reference to labour courts and
industrial tribunals for adjudication of industrial disputes should be the last
resort by managementand unions for the resolution of industrial disputes. Such
measures would help in creating healthy en” " -onment in industrial relations in
India and would also encourage the faith of foreign investors in the Indian
industrial relations system which is so imperative for the economic reforms of

free market economy and globlisation in India.
V. SOME IMPORTANT ISSUES UNDER THE INDUSTRIAL DISPUTES AcTt

(i) 1f in the process of collective
leaders fail to negotiate an agreement t

A. Unfair Labour Practices

During the period of industrial strife, both the management and unions and
their workmen have the tendency to resort to unfair labour practices. Such
practices by the management or the unions create unhealthy climate of
industrial relations inan industry. Such practices not only affect the prod uction
but also jeopardise the day to day working relations between the management
and workmen. And some times such practices lead to law and order problems
in the society. Therefore, such practices need to be prevented and curbed in

industries.

InIndia, the unfair labour practices on the part of the management as well
as the vaork_man and unions are provided under the Fifth Schedule of the
lndustna.l Disputes Act. An employer or a workman or a union is prohibited
tocommit any unfair labour practice.” However, the only remedy available for




INDUSTRIAL RELATIONS a3

(he commission of unfair labour practices by the employer, a workman or a
union under the law is the prosecution for a criminal offence with the prior
permission of the ‘appropriate government’.?

Prosecution forthe offence of commission of unfair labour practices is not
a sufficient remedy because neither the employer nor the workman nor the
union is interested in the criminal prosecution. The need is for the prevention
and curbing of such practices when these are being committed by the employer,
or a workman of a union. In this respect, it is suggested that there should be
provision under the Industrial Disputes Act providing for an agency to listen
(o the grievance of the affected party and the agency should have the power to
issue cease and desist orders against the party who is either engaged or commits
unfair labour practice. Such a provision exists under the National Labour
Relations Act, 1935 in the U.S.A. where the National Labour Relations Board
is empowered to deal with the complaints of the aggrieved party and issue
appropriate cease and desist orders against the party which engages in or
commits the unfair labour practice. Such kind of provision would help in
developing healthy and cordial industrial relations between employers and the

workmen.
B. Strike 'and its Consquences on Workmen

[n the process of collective bargaining between employers and the work-
men, strike is one of the most important weapon in the armoury of workers and
unions. There is no doubt that this right of strike in furtherance of industrial
disputes should be well recognised. However, the right of strike cannot be left
completely unregulated under the law. Sections 22 and 23 of the Industrial
Disputes Act provide for the grounds declaring the strike illegal. Section 24 of
the said Act makes the strikes illegal if any of the grounds under sections 22
and 23 of the Act have not been observed. For participation in illegal strike, for
instigating an illegal strike and giving financial aid in furtherance or support
of illegal strikes are declared as offences under the Industrial Disputes Act.’
Any active participation in an illegal strike by workmen can also lead to
disciplinary action against him in the form of termination or dismissal from
job.10

In the U.K. and U.S.A., the workmen are not entitled to wages for the
period of strike. However, in India the workmen have been paid wages even
for the strike period particulary where the strike is legal and is also justified.
It was for the first time that a categorical ruling from the Supreme Courtin Bank
of Indiav. T.S. Kelavala" held that the principle of ‘No Work No Pay’ should
be followed. But again the Supreme Court in the case of Syndicate Bank,
Canara Bank and the State Bank of India v. Their Workmen'? held that in case
the strike is legal and justified then the workmen are entitled to wages. The
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there is no pressure on the workmen for goin Yy
and workmen irresponsible. Such a {aw is one of the factors which deters the

foreign investors to invest in Indian industries. Hence, it is suggested that ‘No
Work No Pay’ principle should be adhered to for the payment of wages for the

strike period.

C. Unfair Dismissal and Reinstatement of Workmen

It is well conceded that law and the industrial tribunals must give proper
relief to the workmen in case of unfair dismissals. However, it has been
observed that in almost every case of unfair dismissal reinstatement of the
workman on the job with back wages is the rule in India. Itis e)fpected of the
employer to conduct an elaborate domestic enquiry following the strict
principles of natural justice just like ordinary courts, before taking an action in
the form of dismissal or discharge. It is suggested that in each and every case,
for all types of industrial employments, a detailed enquiry need not be insisted
by law. It is found that in most of the cases the matter is agitated before the
labour courts. And in case the dispute is raised before the labour court or
tribunal, let the labour court or the tribunal decide on the merits of the case.
Reinstatement of the workman should not be made in each and every case by
the labour court or industrial tribunal merely on the grounds of technical
illegalities like no proper enquiry etc. The reinstatement of a workman on the
job should be on the substantial merits of the case. It is suggested that as in the
U.K., the labour court or industrial tribunal in India should give the option to
the employer for reinstatement of a workman or a heavy compensation in lieu
of reinstatement for an unfair dismissal of a workman.

D. Lay-off, Retrenchment and Closure

Under Chapter V-B of the Industrial Disputes Act, if an industrial
establishment has employed not less than one hundred workmen on an average
perworking day duringthe preceding twelve months, then the employef cannot
lay-off, retrench or close the establishment without the prior permission of the
appropriate Government. 13 It has been found that whenever the employers
apply for the prior permission for lay-off, retrenchment or closure to the
apprc.)p:riate Government the permission has not been granted generally. These
provisions for permission are very stringent and deter the employers to invest
in industries and have much more deterrent effect on the foreign investors who
do not feel encouraged or induced to invest in Indian industries. It is
ref:ommended that these provisions should be repealed from the Ind.ustrial
pmputgs Actsothatmore liberal foreign investments flow in industries and the
industries can freely compete in the free market economy
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VI, WORKERS PARTICIPATION IN MANAGEMENT

Labour used to be treated like a commodity at the beginning of the
industrial revolution. However, it is now considered that in the industrial
process of production, labour is equally a partner with the capital. Thus, it may
be pointed out that there is an imperative need to ensure proper workers
participation in management to enhance the GNP in the Indian Economy.
Workers participation in management is not only good for workers but is also
essential for developing cordial relations between the employers and work-
men. Workers participation in management also ensures proper management
of industrial organisations and establishments.

Article 43 A of the Constitution of India enjoins that the state shall take
steps, by suitable legislation or in any other way, to secure the participation of
workers in the management of undertakings, establishments or other organi-
zations engaged in industry. However, little has been done in India to secure
workers participation in management of industries. In the year 1990, a Bill
titled the Participation of Workers in Management Bill, 1990 was introduced
1 the Parliament. The Bill of 1990 provided for Shop Floor Coun cils'*and the
representation of workers at the board of management.” It is earnestly
suggested that the law on the lines of the 1990 Bill should be enacted as early
as possible so that there is proper growth of industries in India.

In conclusion, it may be reiterated that India has rightly chosen the path of
liberalisation, globalisation, and free market economy. India cannot remain
isolated when the whole of the world is progressing towards free and
competitive economic system. However, the goal of a free market economy
cannot be achieved without requisite changes inthe industrial relations system.
There are various provisions in law as discussed in this paper which do hamper
healthy industrial relations between the management and workmen. Such
provisions also negate the goal of competitiveand freemarketeconomy. In fact
to reorient the industrial relations system in India necessary reforms and
changes in industrial relations law will give a new orientation as suggested
above in this paper which will go a long way in ensuring healthy industrial
relations as well as achieving the goal of free market economy which will
encourage the foreign investors to invest in India which is so essential to
increase the level of economic development in India.
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MAKING ADR TECHNIQUES
MANDATORY IN INDIA : PROPOSED
CPC AMENDMENT

V.K. Ahuja*

[. INTRODUCTION

The alternative dispute resolution techniques (hereinafter referred to as
‘ADR Techniques’) are not alien to the justice dispensing system of India. In
ancient India, people used to get their disputes resolved by arbitrators or
tribunals not established by the King. Yajnavalkya and Narda stated that
village Councils (Kulani), Corporation (Sreni) and Assemblies (Puga) used
todecide law suits. These institutions have been described as arbitral tribunals
which have a status of Panchayat in modern India.

The Panchayats have played avery importantroleinresolving the disputes
in ancient India. These Panchayats were generally located in the rural areas.
They proceeded in an informal way free from technicalities of procedural law.
Ifa person transgressed the permissible limits of the unwritten social, caste or
quasi-legal rules of conduct, the aggrieved party could summon a Panchayat
and place his case before it. The moral influence of these Panchayats was so
great that the offending party could not easily dare to tell a lie before the
Panches. 1t is also worth mentioning that these Panchayats were often
influenced by local sentiments and factions and thereby became susceptible to
prejudice and bias. Harsh and unfair decisions of village Panchayats were

rampant. Eventoday, onecan find barbaric decisions of the Panchayats in rural
areas.

The simple and informal system of arbitration through P anchayats though
useful was ineffective to deal with the complex legal, social and economic
problems. The Panchayat system underwent considerable changes during the
colonial period of British Raj. A number of statutes were passed providing for
arbitration as a mode of dispute settlement.

The first statute providing substantive law on arbitration - the Indian
J;trI:JSIit:latlon Act was passed in 1899. Its application was restricted only to
: ency towns of Calcutta, Bombay and Madras. This was not & complete
aw a_nd suffered from many defects. In 1908, the Code of Civil Procedure
(hereinafter referred to as ‘CPC’) was re-enacted and provisions relating to
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Ultimately in 1940, the Arbitration Act Was passed repealing the Indian
’ 899 and provisions relating to arbitration in CPC. In
| and Convention) Act, 1937 and Foreign
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s of international
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The Arbitration Act, 1940 though an attempt to provide a com prehex_isiv.-c
code on arbitration was deficient in several respects and became mcreas;_ngly
outmoded and discredited. The Act could not meet the objectives for which it
was enacted. The Supreme Court in M/s Guru Nanak Foundation v. M/s Ratan

Singh & Sons observed' :
However, the way in which the proceed
conducted and, without exception, challenged in courts, has made
lawyers laugh and legal phi losophers weep. Experience shows and
law reports bear ample testimony that the proceedings underthe Act
have become highly technical, accompanied by unending prolixity,
atevery stage providinga legal trap to the unwary. Informal forum
chosen by the parties for expeditious disposal of their disputes has
by the decisions of the courts being clothed with ‘legalese’ of

unforeseeable complexity.

With the liberalisation, globalisation and privatisation of the economy, it
was felt that the economic reforms would remain incomplete withouta system
providing for a quick and efficacious settlement of commercial disputes
involving international transactions.

In a meeting of the Chief Ministers and Chief Justices in 1993, itwasa
felt that the courts were not in a position to bear the entire burden of just
served to be resolved by alternative
modes such as arbitration, mediation and negotiation. The desirability of
disputants taking advantage of procedural flexibility of ADR methods, saving
of time and money and avoidance of stress of a conventional trial was also
emphasised in the meeting.

To remove the deficiencies in the Arbitration Act, 1940 as well as to
provide quick, efficacious and less expensive settlement of disputes including
t‘:ommerm?l disputes, Arbitration and Conciliation Bill, 1995 was introduced
i :’h;f parliament which was subsequently repealed by an Ordinance of 1996
and finally was replaced by Arbitration and Conciliation Act, 1996.

ings under the Act are

Iso
ice
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Section 85 of the Arbitration and Conciliation Act, 1996 (hereinafter
referred to asan ‘Act’) has repealed the Arbitration (Protocol and Convention)
Act, 1937, the Arbitration Act, 1940 and the Foreign Awards (Recognition and
Enforcement) Act, 1961.

[I. ADR TECHNIQUES - AN OVERVIEW

As the primary object of ADR system is avoidance of vexatious and
expensive recourse to traditional justice dispensing machinery, the ADR
techniques encourage the disputants to arrive at a settlement without going to
court. It helps in avoiding delays and promotes access to justice for all. The
techniques are extra-judicial in character and can be used in almost all
contentious matters which are capable of being resolved, under law; and by
agreement between the parties. They have been employed with very encour-
aging results in several categories of disputes, especially civil, commercial,
industrial and family disputes.

The main techniques include (@) negotiation; () mediation/conciliation;
(c) arbitration; (d) fast-track arbitration; (e) conciliation-arbitration;
(f) mini-trial; and (g) fact-finding expert committee.?

Negotiation is a voluntary non-binding procedure in which discussions
between the parties are initiated without the intervention of any third party with
the object of arriving at a negotiated settlement of the dispute. Mediation and
conciliation are generally used as interchangeable terms. Both are non-binding
procedures in which a neutral third party assists the disputing parties in
mutually reaching an agreed settlement of the dispute. In both the procedures
a successful completion of the proceedings results in a mutually agreed
settlement of dispute between the parties. However, mediation is treated as
distinct from conciliation in as much as in mediation the emphasis is on more
positive role of the neutral third party than in conciliation. Arbitration is a
procedure in which dispute is submitted to an arbitral tribunal consisting of a
sole or an odd number of arbitrators which gives its decision in the form of an
award that is binding on the parties. Fast-track arbitration is a form of
arbitration in which the arbitral tribunal completes the arbitral proceedings and
makes an award in a short time. Conciliation - arbitration is a procedure where
the parties agree to settle their dispute first by attempting a conciliation within
a specified time, failing which by arbitration. Thus, this procedure combines
conciliation/mediation with arbitration. No arbitral proceedings can be initiated
where the dispute has already been resolved by conciliation or mediation.
Mini-trial is a non-binding procedure in which the disputing parties are
presented with summaries of their cases to enable them to assess the strengths,
weaknesses and prospects of their case and then an opportunity to negotiate a
; settl;mentv'vith the assistance ofa neutral adviser. Fact-finding expert committee

RET R e
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The main objectives of the Actareto comprehensively cover international
commercial arbitration and conciliation as also domestic arbitration and
conciliation; and to make provision for an arbitral procedure which is fair,
efficient and capable of meeting the needs of the specific arbitration. The Act
provides that the arbitral tribunal gives reasons for its arbitral award and
ensures that the arbitral tribunal remains within the limits of its jurisdiction. It
minimises the supervisory role of courts in the arbitral process and permits an
arbitral tribunal to use mediation, conciliation or other procedures during the
arbitral proceedings to encourage settlement of disputes. The Act provides
further that every final arbitral award is to be enforced in the same manner as
if it were a decree of the court; and that a settlement agreement reached by the
parties as a result of conciliation proceedings will have the same status and
effect as an arbitral award on agreed terms on the substance of the dispute
rendered by an arbitral tribunal. For the purposes of enforcement of foreign
awards, the Act provides that every arbitral award made in a country to which
one of the two international conventions relating to foreign arbitral awards to
which India is a party applies, will be treated as a foreign award.

The Act contains 86 sections and three schedules, and is divided into four
parts.

A. Arbitration

Part I deals with arbitration. In the matter of composition of the arbitral
tribunal and appointment of arbitrators, the parties may either agree on the
number and procedures for appointment by themselves or agree to abide by an
existing procedure for appointment. Section 11(2) of the Act empowers the
parties to agree on a procedure for appointing arbitrator. It also provides the
basis for institutional arbitration so far as the parties may, before or after a
dispute has arisen, agree to abide by the rules of procedure of an arbitral
institution for the purpose. Since the procedure for appointment of arbitrators
is one of the most important aspects dealing with in the arbitration rules of all
arbitration institutions, which makes it enabling provision from the point of
view of arbitral institutions. It is worth mentioning that the Act takes into
account the contingency of appointment of arbitrators by the Chief Justice of
the respective High Court when the parties do not agree on a procedure for
appointment of arbitrators.'? '

Unlike the Arbitration Act of 1940, the present Act allows the parties to
challenge the appointment of arbitrator on specified grounds." The arbitral
tribunal shall decide on the challenge.' In addition, the arbitral tribunal has a
self same jurisdiction, including ruling on any objections, with respect to the
existence or validity of the arbitration agreement.




T

NATIONAL CAPITAL |
= AW Jougy,,
There are no legal procedural fetters on the arbitral tribipg| and jt .
bound by the Code of Civil Procedure, 1908 or the Indian Evidene A i
The parties are free to adopt any proccd.u‘re for settling disputes
intervention of the arbitral tribunal.® In addition, parties are free to dee
place of arbitration and the language of arbitra.I proceedings. Unlike A
tion Act, 1940 detailed provisions have been laid in with regard to the .

of arbitral proceedings.
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decide adispute ex aequo et bono or as amiable compositeur ifthe parties have
expressly authorised it to do so.' It means that arbitral tribunal may deviate
from substantive law while deciding a dispute if the parties to the dispute
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tribunal may, with the agreement of the parties, use mediation, conciliation or
other procedures at any time during the arbitral proceedings to encourage
settlement, which shall not be incompatible with an arbitration agreement the
Actthus, encourages the parties to resolve their dispute not only by arbitration
or conciliation but also by any other mode of ADR.

ide the
rhi[ra_
Onduyct

The Act obliges the arbitral tribunal to state the reasons upon which its
arbitral award is based. However, if the parties agree that no reasons are to be
given, this obligation can be dispense with.!” This provision is a significant
departure from the provisions of the Arbitration Act, 1940 which contained no
such mandatory provision. However, doubts have been expressed as to the
wisdom of making it mandatory under the law to give reasons for the award.
[t has been contented that giving reasons in the award may invite criticism
where ends and means of the award do not reconcile.

(i) Grounds for Setting Aside an Award

Under Arbitration Act, 1940, an award could be set aside on three grounds
namely (a) that an arbitrator or umpire has misconducted himself or pl‘OCeed'
ings; (b) that an award has been made after the issue of an order by the court
superseding the arbitration or after arbitration proceedings have beco™
!“Vﬂ'fd; (c) that an award has been improperly procured or is otherwis®
mvalid. " The Arbitration and Conciliation Act, 1996 widens the s¢oPe °
setting aside the award on the following ground; :

(f) the party was under some incapacity; or
¥ thitz-lrb'tration agreement is not valid under the law to Which :::
parties have subjected jt, or failing any indication thereon, st

law for the time being in force; or
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(ri7) the party making the application was not given proper notice of the
appointment of an arbitrator or of the arbitral proceedings or was
otherwise unable to present his case; or

(iv) the arbitral award deals with a dispute not contemplated by or not
falling within the terms of the submission to arbitration, or it contains
decisions on matters beyond the scope of the submission to arbitra-
tion; or

(v) the composition of the arbitral tribunal or the arbitral procedure was
not in accordance with the agreement of the parties.

The court may also set aside an arbitral award if it finds that —

() the subject-matter of the dispute is not capable of settlement by
arbitration under the law for the time being in force, or

(if) the arbitral award is in conflict with the public policy in India."”

The award can be considered conflicting with public policy only if making
of the award was induced or affected by fraud or corruption or was in violation
of section 75 which obliges conciliator as well as parties to keep conciliation
proceedings confidential, or section 81 which provides for inadmissibility of
evidence of conciliation proceeding in other proceedings.*

The time limit has also been provided for setting aside the arbitral award.
An application for setting aside of award may not be made after three months
have elapsed from the date on which the party making that application had
received the arbitral award or, if a request had been made under section 33
which lays down rulesregarding correction and interpretation of award and for
making additional award, from the date on which that request had been
disposed of by the arbitral tribunal. However, the court may entertain the
application within a further period of maximum thirty days, if it is satisfied that
the applicant was prevented by sufficient cause from making the application
within the said period of three months.

(ii) Appeals

Appeals can be made against the arbitral awards in limited cases. The
grounds for making an appeal have been laid down in section 37 of the Act.
Section 37(1) provides that an appeal shall lie from the following orders to the
court authorised by law to hear appeals from original decrees of the court
passing the order, namely —

(a) granting or refusing to grant any measure under section 9;

(b) setting aside or refusing to set aside an arbitral award under section
' 34.
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An appeal also liesto a court from the order of the arbitral tribunal where
it accepts the plea that it does not have jurisdiction?! or that it is exceeding the
scope of its autho rity.?2 Apart from this, an appeal can also be made against the
order of arbitral tribunal where it grants or refuses to grantan interim measure
under section 17.2 Section 17 authorises the arbitral tribunal to order a
party, atthe request of another party, to take any interim measure of protection
in respect of the subject-matter of the dispute. The arbitral tribunal may also
require a party to provide appropriate security in connection with aforesaid

measure.

The Act provides further that no second appeal shall lie from an order
passed in appeal under this section. But parties shall have a right to appeal to
the Supreme Court.**

In no other cases an appeal shall lie under the provisions of the Act.
(iii) Finality and Enforcement of Arbitral Awards

_A_n arbitral award shall be final and binding on the parties and persons
clamz'; ing under them respectively subject to the provisions of Part I of the
Act.® Thus, inter alia, the provisions of section 34 dealing with recourse

against arbitral award and section 37 dealing with appeals will be applicable
to an award before it becomes final.

applf:; g;l:iral awa!'d IS enforc.;eable under CPC where the time for making??

i h(:‘ sc?t asl;de the arblt.ral award under section 34 has °xPired’ - sug

i m\:ng een .mrflde, ithas been refused. The award shall be.e " orfl a

Ut r:;zcr as 1.f .1t were a decree of the court.2é This Prowswﬂ 3
€ provisions of the Act of 1940.
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I hcrc are some important questions such as, what remedy is available to
the parties if the dispute has not been decided by the arbitral tribunal i
accordance with the substantive law for the time being in force in India as |in
provided under section 28(1) (a) of the Act? Will such an award become ;inas!
and binding on the parties and operate as Res Judicata? Since no qualification
has been prescribed for the arbitrator, how can it be ensured that an arbitrator

shall be acquainted with the substantive law including Supreme Court’s
judgements etc.?

B. New York Convention Awards and Geneva Convention Awards

The Actrepeals the Arbitration (Protocol and Convention) Act, 1937, and
the Foreign Awards (Recognition and Enforcement) Act, 1961. However, the
provisions of the said enactments shall apply in relation to arbitral proceedings
which commenced before this Act came into force, whereas this Act shall be
applicable inrelation to arbitral proceedings which commenced on or after this
Act came into force. In addition, all rules made and notifications published,
under the said enactments shall, to the extent to which they are not repugnant
to this Act, be deemed respectively to have been made or issued under this
Act.” Thus, India continues to perform its obligations under New York
Convention on Recognition of Enforcement of Foreign Arbitral Awards, 1958
(First Schedule of the Act), the Geneva Protocol on Arbitration Clauses, 1923
(Second Schedule of the Act), and the Geneva Convention on the Executive of
Foreign Arbitral Awards, 1927 (Third Schedule of the Act).

C. Conciliation

Part I1I of the Act deals with conciliation. This is a significant improve-
ment upon its predecessor Act. Though the Act encourages the settlement of
disputes by mediation and other procedures also but specific mention has been
made for conciliation by laying down detailed provisions in this regard.

Generally, there shall be one conciliator unless the parties agree that there
shall be two or three conciliators.?® It is noteworthy that the maximum number
of conciliators isrestricted to three and there can be even number of conciliators
also. Though the provisions of this Part apply to conciliation of disputes arising
out of legal relationship, whether contractual or not, but the conciliator shall
not be bound by the Code of Civil Procedure, 1908 or the Indian Evidence Act,
18729

The Conciliator is obliged to assist the parties in an independent and
impartial manner in his attempt to reach an amicable settlement of the
dispute. For this purpose, the conciliator is guided by principles of objectivity,
fairness and justice giving consideration to, among other things, the rights and
obligations of the parties, the usages of the trade concerned and the circum-
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stances surrounding the dispute, including any previous business practice

between the parties.”
s under an obligation to form ulate the terms of a possipe

he parties for their observations where p.
ble to the parties. If the parties agree to the
nt may be drawn up and signed by the

The conciliator i
settlement and submit the same tot
feels that settlement may be accepta
settlement, a written settlement agreeme
parties.
s the same status and effect as that of ap

The settlement agreement ha '
he substance of the dispute rendered by an

arbitral award on agreed termson t
arbitral tribunal under section 30.

parties not to initiate, during the conciliation
dicial proceedings in respect of a dispute which

liation proceedings. However, a party may
in his opinion, such proceedings

It is obligatory for the
proceedings, any arbitral or ju
is the subject-matter of the conci
initiate arbitral or judicial proceedings where,
are necessary for preserving his rights.*!

For the preservation of justice, ithas been laid down by the Act that unless
otherwise agreed by the parties, the conciliator shall not act as an arbitrator or
as a representative or counsel of a party in any arbitral or judicial proceeding
in respect of the same dispute. Moreover, the parties are not allowed to present
conciliator as a witness in any arbitral or judicial proceedings.*

All conciliation proceedings including settlement agreementare to be kept
confidential except where disclosure is necessary for purposes of implemen-
tation and enforcement.® It is also obligatory for the parties not to rely on or
introduceas evidence in arbitral or judicial proceedings any views, suggestions
or a;:.‘lmissions made by the other party or proposals made by the conciliator
efc.

Pfart IV of the Act which deals with supplementary provisions, empowers
the High Courtsand Central Government to make rules consistent with this Act
for certain purposes. ' '

V. Making ADR CoMPULSORY IN INDIA

. The Iegislati\{c policy in India is to cast a duty upon the court to make
:g ;;tssjzg (t_; 3ss:st the parties _in arriving at a settlement in litigation by
o i t:rnment or pl!bhc officers in their official capacity, litigation

€rs concerning the family such as suits/proceedings for

matrimonial relief, guardi
ian : : :
etc.’s h and custody, maintenance, adoption, succession
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. Tht.! mc.!chanism of conciliation has also been introduced for settling
'“d“S"_'“l disputes under Industrial Disputes Act, 1947. However, in order to
appreciate and find out whether ADR methods can substitute the formal
ll!ﬁthO_d of s.ettlement of disputes within the framework of formal procedures
conceweq in CPC and other enactments, the Government asked the Law
Conu.mssmn to look into the matter. Justice Malimath Committee was also
appointed to study the subject. The terms of reference of the Law Commission
was how far conciliation can be introduced into the urban litigation.

A. Recommendation of Law Commission

The Law Commission in its 129th Report examined at length the nature of
litigation in urban areas and highlighted the staggering pendency of cases in
various courts of urban areas. It was pointed out that as on 31st December,
1984, 2,48,845 cases were pending in Sessions courts, 77,41,459-cases in
Magisterial courts, 29,22,293 cases in Civil courts of original jurisdiction and
10,91,760 cases on the Appellate side.*® Special attention was given in the
Report to house rent/ possession litigation in urban areas and as an alternative
to the present method of disposal of disputes under the Rent Acts, four distinct
modes were considered.’” They are :

(/) Establishment of Négar Nyayalaya with a professional Judge and
two lay Judges on lines similar to Gram Nyayalaya and having
comparable powers, authority, jurisdiction and procedure;

(i) Hearing of cases in Rent Courts by a Bench Judges, minimum two
in number, with no appeal but only a revision on questions of law to
the district court;

(iii) Setting up of Neighbourhood Justice Centres involving people in the
vicinity of the premises in the resolution of dispute; and

(iv) Conci liation court system now working with full vigour in Himachal
Pradesh.

In respect of suits involving disputes as to inheritance, succession,
partition, maintenance and those concerning wills, which are generally blood
relations, it has been recommended by the Law Commission that Conciliation
Court system must be made compulsory by an effective amendment tothe CPC
on lines of rule 5B, order XXVIIL. Rule 5B of order XXVII of the CPC makes
it obligatory for the court in a suit against the Government or public officer, to
assist in arriving at a settlement in the first instance.”®

In respect of all other kinds of suits, it was recommended that an _attempt
would be made at the pre-trial stage by the lawyers of respective parties fora
reasonable settlement of the dispute on give and take basis and that in case the
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Ived, litigation may start but in thay .,
g ase t:"_é:

matter should be referred to the Conciliation Courtand if such court fjna. ..
LT &Y that

its persuasion to the partics 10 20 in for a fair settlementhas failed the pary,,, .
was recalcitrant and unjust in approach must be fined with heavy costs ¥

The Law Commission recommended in the field of criminal cases
y WIE

reintroduction of the system appointing Honorary Magistrates who shoy|g b:

drawn from amongst the retired personnel of the judiciary. Such Honoran,

Magistrates should be empowered to do any work which a Stipendiar,

Magistrate can undertake and they should take over all the old cases.

dispute is not resolved or fully reso

The recommendation of Law Commission regarding service relate
matters was that State Government must take steps for setting up State

Administrative Tribunals under the Administrative Tribunals Act, 1985 >

The Law Commission in its 126th Report on Government and Public
Sector Undertaking Litigation recommended that the Central Government
should issue a binding directive to the Public Sector Undertakings regarding
reference of disputes infer se between them or between them on the one hand
and the Government on the other to arbitration. The introduction of concilia-
tion procedure in Writ matters, and the establishment of the Grievances’ Cel|
to deal with disputes and complaints of employees of Public Sector Undertak-
ings and the Government in regard to service matters and reference to
compulsory arbitration of issues involving law points in certain eventualities
has also been recommended by the Law Commission.

B. Malimath Committee’s Recommendations

The Malimath Committee while making a study on ‘Alternative Modes
and Forums for Dispute Resolution’ endorsed the recommendations made in
the 124th and the 129th Report of the Law Commission to the effect that the
lacuna in the law as it stands today, arising out of the want of power inthe courts
to compel the partiesto aprivate litigation to resort to arbitration or mediation,
requires to be filled up by necessary amendment being carried out. The
Comnmittee stated that the conferment of such power on courts would toalong
way result in reducing not only the burden of trial courts but also of the
revisional and appellate courts, since there would be considerable divergence
of work at the base level and the inflow of work from trial courts 10 the
revisional and appellate courts would thereby diminish.*

C. The Code of Civil Procedure (Amendment) Bill, 1997

ath Commiﬂef-
on Subordin2t
Amendme-nt)
997, keep!is

Following the recommendations made by Justice Malim
Law Commission in its 129th Report and the Committee
Legislations (11th Lok Sabha), the Code of Civil Procedure (
Bill, 1997 was introduced in the Rajya Sabha on 14th August, 1

—
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NVInW, anmg others, that every effort should be made to expedite the disposal
of civil suits and proceedings so that justice might not be delayed.

Clause 7 of the Code of Civil Procedure (Amendment) Bill, 1997 proposes

to insert a new section 89 in the Code of Civil Procedure, 1908. The section
reads as :

“Settlement of Disputes outside the Court

89. (1) Where it appears to the court that there exist elements of a
settlement which may be acceptable to the parties, the court shall
formulate the terms of settlement and give them to the parties for
their observations and after receiving the observations of the parties,
the court may reformulate the terms of a possible settlement and
refer the same for —

(a) arbitration;
(b) conciliation;
(c) judicial settlement including settlement through Lok Adalat; or

(d) mediation.

(2) Where a dispute has been referred — (a) for arbitration or
_conciliation, the provisions of the Arbitration and Conciliation Act,
1996 shall apply as if the proceedings for arbitration or conciliation
were referred for settlement under the provisions of that Act; (b) to
Lok Adalat, the court shall refer the same to the Lok Adalat in
accordance with the provisions of sub-section (1) of section 20 of the
Legal Services Authority Act, 1987 and all other provisions of that
Actshallapply inrespect of the dispute soreferred to the Lok Adalat;
(c) for judicial settlement, the court shall refer the same to a suitable
institution or person and such institution or person shall be deemed
to be a Lok Adalat and all the provisions of the Legal Services
Authority Act, 1987 shall apply as if the dispute were referred to a
Lok Adalat under the provisions of that Act; (d) for mediation, the
court shall effect acompromise between the parties and shall follow

such procedure as may be prescribed.”

Rule 1 of order X of CPC is also proposed to be amended consequently and
new rules 1A, 1B and IC are proposed to be inserted. Rule 1 ascertains whether
allegations in pleadings are admitted or denied. It provides that at the first
hearing of the suit, the court shall ascertain from each party or his pleader
whether he admits or denies such allegations of fact as are made in the plaint
or written statement (if any) of the opposite party, and as are not expressly or
by necessary implication admitted or denied by the party against whom they are
made. The court shall record such admissions and denials.
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The proposed rule 1A intends to provide .that after recording the admj.
sions and denials, the court shall direct the parties to the suitto opteither mqg,
of the settlement outside the court as specified in Sub-Se(‘:tIOI'l ( l ) of section gg
namely arbitration; conciliation; judicial settlement mc!udmg settlement
through Lok Adalat: or mediation. On the option of the.partles, the court shy)|
fix the date of appearance before such forum or authority as may be opteq by

the parties.

The proposed rule 1B provides that where a suit is referred under rule 1 A
the parties shall appear before such forum or authority for conciliation of the

suit.
The proposed rule 1C provides that where a suit is referred under rule 15
and the presiding officer of conciliation forum or authority is satisfied that it

would not be proper in the interest of justice to proceed with the matter further,
then, it shall refer the matter again to the court and direct the parties to appear

before the court on the date fixed by it.

No suit in which issues have been settled before the commencement of
proposed amendment, shall be affected and every such suit shall be dealt with
as if no amendment had come into force.*' Clause 35 of the Bill intends to
enable the parties to claim refund of court fee in case the matter in dispute is

settled outside the court.

The Code of Civil Procedure (Amendment) Bill, 1997 is a welcome
initiative in resolving the disputes through ADR methods and reducing the
number of cases in the courts.”? But unfortunately, no progress has been made
by the present government over the Bill. This is high time when government
should take up this Bill and amend the CPC in order to clear backlog in court
cases and encourage the litigants to resolve their disputes through ADR
methods. Settlement of disputes through ADR shall not only be beneficial to
the litigants but help also in reducing the excessive burden of the courts,
enabling them to concentrate on more important issues of law requiring
Jjudicial attention.
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FOREIGN INVESTMENT AND GLOBAL
NEGOTIATIONS : EMERGING ISSUES

Jawahar Lal Kaul*

I. INTRODUCTION

International trade and Foreign Direct Investment (FDI) has grown over
the years substantially. It has grown at much faster rates than national income
and production. International trade has proved to be an important factor in
increased interdependence between the nations with serious challenges to
domestic constituencies, particularly the decision making authorities. Inspite
of this, the trading nations have pursued vigorously the liberalization of
international trade mainly through General Agreement on Trade and TarifTs
(GATT). The Uruguay Round of Trade Negotiations was the penultimate and
indeed a comprehensive round in terms of liberalization of international trade.
In addition to fortifying the substantive GATT structure, it endeavours to
expand its jurisdiction in various other subjects, which had hitherto been
outside the GATT discipline. It has also brought into existence; a most
powerful international trade organization (WTQ), which forms the centre
piece of GATT to administer the rules in new dispensation and also to
deliberate on all issues linked directly and indirectly to international trade.

Foreign investment has come to the centre stage in the new GATT
dispensation also. With an independent and separate chapter on Trade Related
Investment Measures (TRIMs) in GATT, FDI has taken the shape of a core
issue ininternational trade in any future negotiations having a profound impact
particularly on developing countries (LDCs). The Singapore Ministerial
Declaration (1996) underscores the importance of FDI in global negotiations
vis-a-vis international trade, although negotiations on FDI have simulta-
neously continued in separate channels.

The object of this paper is to examine the issues pertaining to FDI, which
have been focussed in global negotiations (bilateral and multilateral) and the
linkages between FDI and international trade, to the extent as to whether FDI
should be covered under WTO discipline. Part Il will give an overview of FDI
inthe present scenario. Part I1I deals with the restrictions on foreign investment
which have been in vogue and have been on the negotiating table between the
developed countries (DCs) and LDCs. Part 1V analyses the reasons for a
thinking on multilateral dispensation on foreign investment. Part V discusses
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the theme issues involved in any discussions on foreign investme

; ' Nt. Part v,
deals with summary and conclusions.

I1. FOREIGN INVESTMENT : GROWTH AND TRENDS

Foreign direct investment have played an important role in the interng.
ﬁonal economy since latter part of 19th century. The economic climate of
investments have improved drastically after the Second World War, whep,
foreign companies opened majority or wholly owned subsidiaries for produc-
tive purposes overseas. Initially much of the investment took place in the
developed countries. However, over the years the volume of direct investment
has expanded in ‘absolute and relative terms’ in the LDCs as well.! At the same
time foreign investment around the world has taken place in newer forms, ag
contrasted to the traditional forms of investment.?

Thereason forthe growth and increase of foreign investment overthe years
has been the tremendous growth, of transnational corporations (TNCs). They
have become responsible for internationalization of production and theyarethe
ones to whom LDCs look forward for capital, technology and other expertise.
TNCs form an essential link between the governments and the investments as
they provide the much needed access to the resources. Since the TNCs sharply
react in the movement of factors of production?® in the event of unfavourable
operating base(s), it has paved the way for drastic changes in the economic
policies of the governments particularly in LDCs.* Over the years, these

policies have been favourably disposed toward the TNCs thus leading to an
overall increase in FDI in LDCs.

The 1980s have radically altered the international economic scene, in
expanding the role and importance of FDI. It grew faster than the merchandise
exports or average gross domestic product with total FDI stocks reaching
nearly $1.9 trillion by 1991. Investment decisions have also influenced world
trade flows.’ FDI has undoubtedly been the most important manifestation of
transnationalization. Admittedly the flows of FDI have shifted in direction
from the production of goods to production of services; the leading areas being
ones related to finance and trade. At the aggregate levels FDI has become as
important as trade, as a means of delivery of services to foreign markets apart
from enormous investments made nationally to provide services in trade and
other areas. This indicates that not only the magnitude but even the sectoral

compositions and organizational forms of investment have undergone
considerable changes over the years.

Investment flows in 1995 increased by 40%, to an unprecedented $315
billion. Developed countries were the key force behind the record FDI flows;
investing $ 270 billion. The spectacular growth of FDI among developed
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countries was accompanied by a hefty rise in flows into developing countrics,
which at $100 billion set another record in 1995. Outward investment from
developing countries also rose reaching $47 billion. Investment flows to

Central and Eastern Europe nearly doubled to $12 billion in 1995 afier
stagnating in 19947

The latest surge in investment flows reflects the fact that an increasing
number of firms including the ones from the LDCs are becoming more active
globally in response to competitive pressures, liberalization and the opening
up of newer areas of investment by LDCs e.g., infrastructure investment
provides a great opportunity. At the same time new techniques are being used
by the companies to gain market and competitive advantages.®

FDI'is a major component in shaping of globalization. It has acted as an
incentive for international integration in the international economy. Over the
years all countries have realized the importance of FDI as an important factor
in sustaining economic growth. In the developing world, China, East and
South-East Asia have become the favourite targets of FDI.?

111. RESTRICTIONS ON FOREIGN INVESTMENT

The emergence of TNCs in the post war era posed unique challenges to the
national governments. These corporations were directly subjecttoeach nations
authority, where they operated, yet appeared fully controllable by no single
political sovereign. The host countries particularly the LDCs were averse to the
free entry of TNCs in their economies. Some countries through express
investment legislations, some through administrative guidelines kept away
theseenterprises, and in case they did allow, they were subjected to restrictions
of various sorts. Essentially the move was to curtail the dominance of TNCs
in their national economies and to ‘preserve’ and ‘prevent’ the outflow of their
costly foreign exchange. -

Seidman'® has characterized the strategy evolved by the LDCs towards the
foreign enterprises in their initial phase of development planning.” The
strategy that emerged from the new thinking of the LDCs was to impose (limits
upon FDI) rather than to induce it. Rather than freeing the surpluses earned by
the foreign capital, law should ensure against its export and its redistribution
into new productive investment within the country. Rather than granting
freedom from import licensing, the poor country should ensure that foreign
exchange goes to purchase only truly necessary imports, the poor countries
must insist upon openness and disclosure by the foreign enterprises. Instead of
tax heavens to the foreign investors, the host countries should tighten its tax
administration to ensure against leaks by way of transfer pricing and other
fiddles. Rather than angling indiscriminately for foreign investors, a poor
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country should admit into the country only the few foreign investors who can
uniquely contribute to the countries’ development. Rather than laws that
encourage a dependant alliance between the great corporations and the host
government and its beauracracy, laws should ensure that officials use their

powers and discretion in country’s interest."

Despite the above strategies, the character of TNCs allowed them to
disregard local governments’ regulations and policy directives. The TNCs
could because of their composition yield resources and options for international
integration avoiding hosts’ policy and other constraints.'?> Consequently,
LDCs suffered adoubledisadvantage, inthe sensethatthey could neither invite
acommensurateinvestment,norcuuldtheypmperlyregulatethese corporations.
Thus during sixtiesand seventiesfrequentc]ashesoccurrcd between TNCsand
national governments particularly the LDCs, and even between the home
countries of the investors and the host countries over a range of regulatory
provisions affecting the TNCs.” Asante notes that these measures were
essentially anexpression ofthe permananentsovereigntyovernatural resources
by the LDCs. Further they were an -nstrument of an effective control over the
development of their economic resources.™

However, by the end of the decade, the earlier post war approaches to
investment, which often stressed control and restrictions on the FDI were
reversed mainly as a result of debt crises and ofthe changing perception about

the role of FDL.”®

As a result a shift from ‘ideological hostility” to ‘warm response’ to FDI
was clearly emerging in the LDC leading to liberalization and promotion of

FDI in these countries.'®

Changes in the international economy has posed greater opportunities for
international integration particularly for LDCs. With FDI providing greater
stimulus to improved growth, job creation and development, the same has
provided greaterchallenges interms of requirements of adjustments by the host
countries, particularly the LDCs. The LDCs have had to reciprocate. They did
<o in terms of their renewed invitation to the foreign investment. The emphasis
‘1 the new thinking is that foreign investment is necessary for securing
scientific, technical, industrial knowledge and capital equipment. For secu ring
that an encouraging atmosphere in terms of laws and policies governing
investment had to be, and in fact are evolved. The emphasis on the selectivity

of the past has given way t0 consciously encouraging the FDI inflow."”

It must however, be emphasised that changes were not only induced, but
were necessary even economically, particularly for the TNCs. Because of
mega-competition among them, there was an intense pressure for them to
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rationalize production, cut internal costs and serarch for least expensive
productive bases, later could only be found in the LDCs. This has led to what
oneauthorcalls ‘decolonization of production’.'® Atthe same time international
trade was squeezing because of increased barriers to international trade, which
led to the realization of FDI as a substitute. Although regional arrangements
for fostering international trade were entered into, even they also created a
niche for fostering and promotion of foreign investment.! The above suited
not only the TNCs but even their home countries, which constitute the
maximum bases of these corporations. Because of high stakes in ‘trade and
investment’ the home countries initiated bilateral and even multilateral
investment promotion programmes? in the form of FCN treaties, bilateral
investment treaties (BIS) and Free Trade Agreements (FTA).?' These
arrangements vouched forabroader framework within which foreign investment
had to be treated. These arrangement also provided an institutional device for
the developed countries to push in their terms and conditions on foreign
investment.?? They provided a filip to finalize the changes in the investment
policies of the LDCs and to facilitate relaxation of investment restrictions by
the LDCs.? The home countries caught up the tempo for alterations in
international economic arrangements for securing a better access to their
corporations overseas in order to expand their export markets for goods and
services.”* The IMF and World Bank were being made instrumental in
initiating changes in the investment policies of the LDCs. The World Bank
(1992) Guidelines on Treatment of Foreign Investment is symptomatic of the

evolving thinking on the subject.®

V. TowARDS A MULTILATERAL FRAMEWORK ON FOREIGN INVESTMENT

The question of a multilateral framework on foreign investment has come
to the forefront. Already same aspects concerning investment have figured in
the Uruguay Round of negotiations, namely GATS, TRIPs and TRIMs.
Although there was a discernible disagreement between the developed and the
developing countries on bringing these items for discussion inthe international
trade negotiations particularly the GATT, but in the ultimate the latter yielded
because of some pressures.

The inclusion of investment as an agenda of multilateral negotiations must
be seen in the hindsight of its past. As we have seen foreign investment had
been subject to tighter controls by the LDCs. Since investment has become
important for the DCs therefore it was but natural that issues concerning
investment came to centre stage. Because FDI has become a vehicle and
stimulus for home countries export, nations know very well that investment is
an excellent way to develop markets for parts and components made in their
countries; thus a sift towards liberalization of controls on investment.® It has
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bilateral levels, wherever it has found a receptive partner, it entered into
bilateral investment treaties.” It was evidently because foreign countries had
closed their home markets for infant industries and had used a variety of
‘unfair’ practices. Clearly as Lovet explains, the only appropriate US response
was to : (1) seek more open markets overseas; (2) tougher American bargain-
ing; (3) stronger American trade laws; (4) increased US adjustment assistance;

and (5) a stronger industrial policy with new institutions.?”

The renewed interest about the international concern on FDI should also
be viewed from the point of interlinkage between trade and investment. It is

strongly argued that these interlinkages are important for several reasons.*

I The role of trade as positive factor in growth and development has
been long recognized and gets reflected in trade policies. FDI
increasingly influences the size, direction and composition of world

trade, as do FDI policies.

the FDI has also a positive factor in growth and d
licies can exert various influences on the

2. Similarly evelop-

ment. Trade and trade po
size, direction and composition of FDI flows.

3. Both have a synergestic effect on the maximization of development

objectives.

4. Since both trade policies and FDI policies are autonomous and
formulated independently, the two sets of policies may not fully
support each other in policy objectives and their efficient implemen-
tations.

n important relationship
best of

ven the

From a functional viewpoint, there does exist a
between trade and development. The LDCs wanted to have the
investment and thus chose to effectively monitor the entry and ¢
z‘f‘zf(;or:zancc of ll_w fo;c.ign investors. Nevertheless, governments do someé-

sthrough their policies resort to practices that may distort, restrictor place
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unnecessary restrictions on FDI.* Byt in all these the important missing link
is the extent of their impact on trade, TNCS would not like to have scparately
evolved, frequently conflicting FDI and trade policies, often administered by
loosely connected agencies. These inconsistent policies risk creating an

environment in which trade and FDI policies neutralize cach other or even
could prove counter productive 2

Because investment is fundamentally inter-twined to trade, trade issues
being linked to investment, it hag been argued that, it should be incongrous to
negotiate a trade regime intended to open the border and not do the same for
investment. For, the businessmen do notseparate trade issues from investment 3

The attempts to negotiate a multilateral
attempts to reach an agreement on foreign
deliberations a sub-chapter on ‘interna

muchdebated Havana Charter (1948).1CC Code of Fair Treatment forForeign
Investment (1949), the Abs-Shawcross Convention on Investment Abroad
(1958) and OECD Draft Convention on the Protection of Foreign Property

(1963) are some other endeavours to provide an operative framework for
investment at multilateral levels 3

framework are not new. Several
investment have failed. After much
tional investment® was added to the

A distinction should be made between the earlier approaches and
initiatives. While the earlier discourses were concerned only with some of the
contentious issues of foreign investment namely nationalization and the
settlement of disputes. The new attempts would deal with whole range of
foreign investment activities right from making investment, investment con-
cerning activities of the host governments, repatriation of profits and the legal
protection to the foreign investors and their investment. It would be as one
author argues “Bill of Rights’ for western TNCs investment. What is being
argued is that the LDCs should undertake binding legal commitments in the
area of foreign directinvestment in as much as theyhave agreed in international
trade. Although most of the LDCs have opened up their economies to foreign
investment in a big way, yet they are not favorably disposed towards a binding
international dispensation on foreign investment. Because for them foreign
investment represents a core issue of the exercise of their sovereign powers.
And particularly in the context of development, developing countries would
like to utilize FI in the way they deem it fit. On the other hand the TNCs would
not like to have any kind of barriers to their investment anywhere in the world.

The proposed multilateral agreement on foreign investment would certainly
confer overriding rights to the TNCs and their investments across the globe,
which inturn could be taken up by their home countries through WTO. Already
TRIMs have found acceptance in the WTO. Its deliberate incorporation
underpins the greater aspirations of the US and other western investors. Even

the new
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imited objective of their impact on exchang,
can policy has shown, they viewg
h needed to be dealt with precisely apg

if TRIMs was discussed witha :
of goods and services, but as Amerl
investment as one of the key areas, whic :

solutely open environment fo,

separately. Thus they have demanded an ab ; ‘
American investment and have argued for a scfrorched-ear.th razing’ of
investment barriers, a ‘wide open’ investment regime, taking investment i,

broadest possible sense. Secondly, the American intransigence has beey
derived from the beliefthat LDCs are going to con cede in due course of time,
although playing tough for some time.”

Major new efforts in this direction include the OECD (1995) initiative to
draft a binding international agreement on investm ent, to which non-members
will also be invited. Also the APEC has also drafted Guidelines on investment
(1994). The WTO has infact an ambitious ‘inbuilt agenda’ which would cover
foreign investmentalso. Many obstacles however, stand in the way as has been
shown in the December (1996) Ministerial meeting at Singapore, although it
did establish, a working group to study ‘relation between trade and invest-
ment’ 3¢ With these dispensations in mind, it should be quite determinative in
shaping the scope and content of eventual discourse on the whole gamut of
foreign investment at multilateral levels.

V. ForeiGN INVESTMENT : CORE ISSUES

The importance of the foreign investment in the international economy has
thrown open issues of ‘public policy’ and ‘legal relevance’ in meeting the new
challenges and requirements.’” The international legal order does not present
a widely accepted balanced formulations on how to protect the genuine rights
and interests of the foreign investors and how to meet the requirements of the
host countries. Intutively the problems concerning investment are inextricably
linked to the perceptions of new world economic order, which is increasingly
beyond the confines of existing situations.?®

~ The discussions on the core issues of foreign investment have continued
in adhoc negotiations in the form of ‘investment friendly’ treaties for ‘securing
and protecting’ investment apart from other non-binding guidelines. The
immediate object of these negotiations were : to steadily decontrol the barriers
to investment; to treat the foreign investor and his property according to certain
internationally accepted rules and to create an environment conducive 10
attracting foreign investment.* To some it reflected a pragmatic approach 10
the profound changes in the global trading environment. And practicall}’
because it was a way to overcome the deficiency of the international legal order
and also to maintain ‘mutuality and exclusivity’.* These deliberations weré
necessary because of greater interaction between FDI, trade, finance, labour
movements and exports.*!
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Thediscussion on the promotion and protection of investment has become
important for three main reasons. Firstly, partly as a reaction to the wave of
international measures for the regulation of TNCs in eighties*? and partly
because DCs have intensisfied their efforts for securing assurances for the
protection of the investments of their TNCs. Secondly, LDCs faced with
mounting indebtedness have turned to TNCs as a possible source of resource
flow. Thirdly, there is a wide divergence between the countries about interna-
tionally accepted principles about treatment of foreign investment.*

Given the nature and complexity of the foreign investment, common
interest requires that both the capital exporting and importing countries seek
mutually acceptable principles on investment related issues. However, in the
context of present dispensation, it seems to be heavily loaded in favour of
protection of TNCs and their interests. The existing treaty and state practice
suggest that the following aspects of FI would be too contentious to achieve
consensus among the Dcs and LDCs. In the event of an eventual multilateral
agreement on investment, the LDCs would be forced to compromise on their
earlier approaches to foreign investment, as has been the case with GATT
negotiations. These areas are;

I.  Admission of Investment.

II.  Principles of Treatment.

III. Expropriation and Compensation.

IV. Guarantees,

V. Transparency of Laws and Procedures.
VI. Settlement of Disputes.

These are not the exclusive area. There are other issues e.g. concerning
RBP, employment, transfer of funds and the right of temporary entry of foreign
investors in relation to the investment related activities.*

V1. THE FUTURE

The emerging order on international trade is absolutely different, yet so
intertwined to GATT philosophy. Not only has it undertaken a study of wide
areas of international trade (with large implications for LDCs) but hasalso been
posited to overcome weaknesses in international trade lawand advanceitalong
the path towards global government. Indeed some commentators have spied
into the WTO a ‘judicialization’ that contributes to the steady accumulation of

legal process in international trade.*’

The policy implications of GATT/WTO discipline only indicates the ideal
of ‘one rule for all’, that is stoic. It does not take into consideration the
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conomic cooperation which the mcmhf:rs of the international
community are required to develop in an increasingly inter-dependant world,
The progress of the international trade Iuv..f sugg.cs‘ts that g.ovcrn'mc'nls oftc:'w and
dorely on both utopia and cynical views in their mtcra'ctwn with mtcrn_alronal
legal 'strucluws. In that context foreign investment 1s not an cxccptgon. Of
course. the initiative smeaks of arencwed attempt tosccure legal commitments
to aim at international standards of treatment much !ughcrr tha.n national
treatment. Be that as it may, the vital qucslic;n for QA I'T/WTO is wl_lcthcr
development through liberalization is more Ilkl?ly with a model t-hat aims at
deregulation with certain ‘exceptions’ for certain measures; or wﬁh a mo.del

that aims at uniform rules and standards across national bou:.ldar:es. Foreign

investment is perhaps not yet ready for the latter, for the requirements are too

many and possibilities too uncertain. As Carlisle notes : A.prcma_turc effortto

free countries out from all protection would almost certainly fail and \ivoPlcl

probably damage WTO negotiations a Iready under way. A strong app.recmtlo.n

of political reality in avoiding any giant leaps to global free trade is well in

order.*®

exigencies of ¢

While one accepts the idea that there are economic (and consequently
social) gains from international trade, yet these theoritical foundations say
little about how the economic benefits of liberalization should be distributed.
Indeed the dogmais ‘firstsecure trade liberalization with which to pursue other
ends’. The consensus on trade liberalization speaks of political compulsions
into the deliberations on the components of trade, rather than immaculate
measures to achieve objectives of sustainable development. The requirements
of developing countries are too big which just can not be achieved by a mere
liberal order. Unless the international order seeks equity in the international

economic relations, a mere collection of rules do not meet the requirements of
a sustainable development.
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WTO - GENERAL AGREEMENT ON TRADE IN
SERVICES : AN ANALYTICAL APPRISAL
WITH SPECIAL REFERENCE TO INDIA

V.K. Gupta*

With the establishment of World Trade Organization, the world trade has
mainly been organised on three pillars such as, the General Agreement on
Tariffs and Trade (GATT), the Agreement on Trade Related Aspects of
Intellectual Property Rights (TRIPs) and the General Agreement on Trade in
Services (GATS).

Inthe world of trade, services are among the fastest growing sector. Nearly
one - fourth of the world trade is accounted for by services. In 1995, trade in
services in the world reached a whopping $ 1,200 billion. In USA, trade in
services partially offset the trade deficit in goods.' In European Union (EU) the
audio-visual market of $ 30 billion accounts for almost one - third of the world
trade. In India, the services contribute to about 40% of its GDP.2 Thus, though
the services were always a key sector in the world economy, they were brought
within the ambit of multilateral trading system by GATS only in 1994.

~ The General Agreement on Tariffs and Trade, 1947 did not concern itself
with services, however when post -1970 era witnessed a boom in the service
sector in the developed world, the issue of its inclusion in GATT was formally
raised for the first time during the Tokyo Round of Tariff Negotiations (1973-
79). Developing countries like India, Brazil and Mexico although opposed
tooth and nail the inclusion of services inthe GATT, yet the services continued
to be negotiated mainly due to sustained efforts of the developed countries.
Uruguay Round of Multilateral Trade Negotiations (URMTN) 1986-94,
culminated into GATT, 1994. To meet the deadlines set for GATT, 1994;
several annexes to GATS were attached in order to extend the time limit for
filing exemptions to Article II (MFN principle).’ This enabled services in
various sectors to be further negotiated at later dates. Thus, GATS was finally
signed on July 26, 1995 and three protocols have been signed and made

effective since then.

I. GENERAL AGREEMENT ON TRADE IN SERVICES — AN ANALYSIS

GATS is a framework agreement. The Agreement required the WTO
members to give specific commitments on market - access in various service
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sectors. The Agreement immediately applied few general commitments o ,

MFN treatment and transparency. Bulk of the GATS obligations bgco,m;
operational only whenamem ber has actually negotiated concessionsand ade

specific commitments.*

GATS contains three basic elements: a basic agreement applicable to 4,
members; specific commitments undertaken by various countries; and recog.
nition of special needs of the specific sectors of the member countries.

GATS makes a departure from GATT, where commitments relating (,
tariffs and non-tariffs are binding in nature. The GATS present a set of
voluntary commitments by member countries with an undertaking for further
opening of the services which have been left for future negotiations ang

commitments.

The GATS is divided into six parts. Part I determines the scope of service
sector. Part Il includes the basic agreement applicable to all members i.ec.,
MFN treatment, transparency, increased participation of developing countries
through access to technology, improvements in distribution channels, infor-
mation network, liberalization of markets and exports. Part III deals with
market access commitments, specifically undertaken by member countries.
Part IV declares progressive liberalization as the basis of negotiations for the
further improvements in national schedules of commitments. Part V includes
institutional arrangements for consultation, dispute settlement and establishes
a council on services. Part VI clarifies various concepts like measures, supply
of a service, commercial presence, monopoly supplier of a service, juridical
persons etc. Protocols on Financial Services; Movement of Natural Persons;
and Basic Telecommunications have been attached to GATS Agreement.

A. Scope and Definition

Service sector mainly includes the following fields : distribution services
including wholesale, retail and on the basis of franchise; educational services;
health-care services; communication services like telecommunication, courier
and audio-visuals; computer software services; professional services like
accounting, auditing, advertising and legal ones; managementand consultancy
services; architectural, designing, engineering and construction services;
international transport services like taxi, rail, bus, truck, air and maritime,
travel and tourism; hotels, bars and restaurant services; and financial services
such as banking, insurance and securities.

GATS manifest itself into various categories of regulations, 1aws and
p“’c,efi”res applied by governments and authorised ncm-gm.uernmeﬂtfll
organizations.® Trade in services is defined as the supply of a service from ope
membertoanother; directly to the consumers (forexample tourism); commerctd
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. ‘; ~ ~. H
PI;‘:\?:-L (:;L r c:mm[.)lc banking) or by natural persons (for example computer
software, construction or consultancies).®

ancies).” Supply of a service inc

- : SAGLD: . § e includes the
ploduc?t:?n. distribution, marketing, sale and delivery of a service in any
~ % - b 1 H y )
s.c.ctozl. lt)\\:'wcr, it sPcc1ﬁc;11 ly excludes the services supplied by governments
or under their authority as these services are neither on a commercial basis nor
carry the element of competition with one or more suppliers.?

B. General Obligations and Disciplines

The central tl:neme ofthe GATS is most favoured nation (MFN) treatment.
Ho“‘fever, exceptions can be made by individual member countries for specific
servicesectors. The Agreement provides for review of these exemptions before
2000 A.D. and a general limitation for continuation of exemptions upto 2005
A.D.? WTO allows conferring special advantages to regional groupings like
EU, SAARC of which a country is a member, over and above other members.
MFN requires that equal treatment should be provided on a non-discriminatory
basis and a treatment no less favourable than it accords to like services and
service providers of any other country.' : '

Equal or national treatment under GATS for services is different than for
goods under GATT. In some cases, same requirements for foreign and
domestic service suppliers may mean that the foreign suppliers are actually
worse off in the sense that the requirement for holding reserves locally for
insurance or banking companies orminimum coverage fortelecommunication
service providers, may not provide foreign suppliers level playing field.
Therefore, the national treatment principle in services include de jure as well

as de facto identical treatment.

Administration of laws, regulations and guidelines in respect of specific
st be carried out in a transparent manner coupled with
s. Notion of transpa'rency connotes that border
measures should be explicit, changes in the relevant laws and guidelines or
introduction of measures should be promptly published, and notified to
Council for Trade in Services.!! A machinery should be setup by a me.:nber,
to review administrative measures/decisions, within a reasonable pe.nod of
time. These measures'? relate tothe purchase, payment or use cfof aservice, the
access to and use of services which are offe.red to the publ:::::‘ directly, t}w
commercial presence of 2 member in th‘e territory of an(?therl. ?ogx;.n}ermi:
presence means and includes any business or professional establishme

constituted, acquired or maintained through ajuridical p_ers.on, or the_ crcan?n
or maintenance of a branch ora representative office; within the territory oI a
rvice.'

member for supplying the serv
n in respec

If any specific information 1f
whether bilateral or international is requested by any mem

commitments mu
objectivity and reasonablenes

t of any measure or agreement,
ber, it should be
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lied romptl)'-Mcmlwrﬂ.cspcc'inllydcv.clopcdcnumricsshould
supplied pr /s to provide specific information to other members, ¢
enquiry P“,"“, S,mdficasl.dcvclopcd members. They should proyide inform,.
to dcj.-clnpnhi:l ;fth eirmarkets; commercial and technical aspects related to g,
tmn.mrci_Peswices_ requirements in respect of professional qualificatig,
:uéggfu :;onsalld rcgi’stmtion, availability of the technology in Service sectors 13
¢

cstab]ish
Specia|)

Transparency provisions are considf.:red an onslaught on thf:; €conomi,
sovereignty of amember, as tl.ley are requure.d ultunate!y toamend its |aws and
regulations. They are also dlscrn-mna.tory in nature in the scl}se.that while
governments are required to provide dlscIosur»:es, the commercial mterests of
:mltinational corporations are fully protected in the garb of conﬁdentlality_lﬁ

Developed countries are under general obli gation to increase parti_cipation
of the developing countries in world trade, by r'nakmg. technology avalllable on
commercial basis so as to strengthen domestic Service capacity; to increage
efficiency and competitiveness in providing services; to Improve service
distribution channels and information networks; and to liberalize market
access in sectors of export interests.!?

Article 5 of GATS deals with custom union and free trade areas. The article
isanalogousto Article XXIV of GATT, 1994. The Agreementdoes not prevent
members to establish full integration of economies or labour markets.'® For
example, European Union provides citizens of the parties concerned with a
right of free entry to the employment markets of the parties and includes
measures concerning conditions of pay employment and social benefits.

GATS puts general obligation on members that they must not constitute
unnecessary barriers to the trade. However, it does not defer a member to lay
down disciplines relating to qualifications, such as competence and the ability
to supply the service; and technical standards to ensure quality of service.
Procedure for licensing should not result into a disguised restriction on the
supply of service itself."° In disciplining professional services, the emphasis
should be on achieving international standards and to encourage co-operation

ant international organizations. Due importance should be

with the reley
accorded to professiona] bodies regulating the services, whether they are
-Eovernmental ones. The Agreement visualises that

governmental or nop
fecognition requirements should be achieved through harmonization and

internationally agree criteria 2!

Agreement provides tht member should ensure that monopoly and
€ service

. z ice

e Providers do not abuse their positions.?2 Monopoly 55“’:;6

sofp ermeansany person, public or private who has effectively becomeas ns
“SuPPlier of that ser vice, inthe market of amember.2 Monopoly conditio

The
exclusijy
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a member formally or effectively (@) authorizes or establishes a

prcvnil when 1¢
r of service suppliers and (b) substantially prevent competition

small numbe
among those suppliers, in its territory.
at certain restrictive practices of service
2 Restrictive practices should be subjectto
o eliminate them. However,

The Agreement recognizes th
rs may restrain competition.
between members with a view t
GATS, does not contain any anti-dumping remedy, as they sometimes even
throttle legitimate competition. The Agreement simply provides that an

emergency safeguard mechanism should be negotiated.”

supplie
consultation

The GATS conceives that in the event of serious balance of payments
conditions, free flow of services may be restricted by a member, even in those
areas in which they have taken specific commitments. In such a situation, the
members may give priority to the supply of services which are more essential
to their economic or development programmes. However, these restrictions
should be non-discriminatory and consistent with the Articles of Agreement of
IMF. The restrictions should be applied in amanner soas to avoid unnecessary
o the commercial, economic and financial interests of the other
members. The restrictions should be minimum for dealing with situation. They
should be temporary in nature and must be progressively phased out as the
situation improves.?® Datas assessed by IMF relating to foreign exchange,
money reserves, and balance of payments shall be the basis for imposing or
continuation of these restrictions. Member imposing the restrictions, is under
general obligation to notify them to the General Council of WTO and to the

Committee on BOP Restrictions.

The member country must enter into consultation with these bodies, with
a view to progressively phase out such restrictions, taking into account, inter
alia such factors as: () the nature and extent of the BOP and the external
financial difficulties; (5) the external economic and trading environment, and

(c) alternative corrective measures that may be available.

The GATS does not prevent to adopt or enforce the following measures
necessary; (a) to protect public morals or to maintain public order in case of
genuine and sufficiently serious threat to the fundamental interests of the
society; (b) to protect human, animal or plant life or health; (c) to secure
compliance with laws or regulations consistent with the Agreement, to prevent
dej::eptive or fraudulent practices or default on service contracts; or to protect
privacy of individuals, records and accounts and maintain safety standards in
1he.soc'iety. The Agreement contains both general and security exceptions
“fluch are similar to Articles XX and XXI of GATT, 1947. It allows
fhscriminatory treatment to domestic and foreign service providers for ensur-
Ing equitable or effective imposition or collection of direct taxes. It also

damage t
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permits 10 apply provisions inconsistent with MIN principles, where g,
Jiscriminatory treatment is necessary (o implement any double taxatio,,
avoidance agreement (DTA).Y

Members are not obliged to supply any information, disclosure of whig|,
is contrary 1o its essential interests. Security interests are taken care of relating
1o the supply of services provided to military establishments; fissionable o
fusionable materials; during war or other emergency conditions in interna.
tional relations; or to maintain international peace and security, under UN
Charter.®

The general MFN principle, market access commitments and nationa]
(reatment provisions do not apply to procurements of services by government
agencies provided they are for governmental purposes and are not for commer-
cial sale or resale.?’

GATS does not discipline subsidies. It calls for negotiations to develop
disciplines on trade-distorting subsidies. Members should also look into
appropriateness of countervailing procedures. However, flexibility isaccorded

innegotiationsincases where subsidies play arole in development programmes

of developing countries. Members should exchange information concerning
all subsidies provided to their domestic service suppliers. If a member is
adversely affected by a subsidy provided by another member, it may request
consultations, and is entitled to sympathetic consideration.*

C. Specific Commitments

Members have submitted national schedules as part of the GATS, and thus
have made certain binding commitments in respect of market-access and
hational treatment. Several members have maintained their stand still positions
i1 these schedules i.e. continuation of current policies, even then such
prepositions have a salutary effect on the service scene; as they restrain
members to impose no more negative conditions.

Inthe case of market access each member shall accord servicesand service
providers of other members treatmentno less favou rable than that provided for

under the terms, limitations and conditions agreed and specified in its
schedules.”

Specific commitments regarding marketaccess must be extended on MFN
basis. The Agreement contains a “black list” of six types of restrictions such
as (@) limitations on the number of service suppliers allowed; (b) limiting the
total value of assets or transactions; (c) restricting the total number of serv ice
operations or total service output; (d) fixing the quota for natural persons to be
employed in a particular sector; (¢) measures restricting or requiring SpeCiﬁG
types of legal entity or joint ventures through which the service is supplied (for
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instance, a branch, but not a subsidiary); (/) limiting foreign equity capital in

terms of maximum percentage limit or on total value of individual oraggregate
foreign investment.*?

Licensing requirements are subject to proportionality tests, such as: ()
objectivity and tfansparency should be maintained; (b) licensing should not be
aimed, as a restriction on supply; (c) licensing should not restrict unnecessar-
ily; and (d) licensing may be used to ensure quality of service.

The market - access and national treatment are complimentary to each
other in the sense that while the former seeks to secure entry of foreign service
suppliers into the market of a member, irrespective of the position of national
suppliers, the later tries to ensure that a foreign service supplier should be
- treated like local suppliers.® Furthermore, the market - access and national
treatment obligations overlap each other as the limitations with respect to one
also applies to another.* :

National or equal treatment to foreign and domestic service suppliers is
applicable only to the specific services negotiated and included in the schedule
to the agreement of each member, subject to such terms and conditions as may
be stipulated in schedules.” Thus, the Agreement accepts the principle of
parity between domestic and foreign players but allows countries to assess cost
and benefitanalysis and take necessary measures before opening any field. The

Agreement does not exclude the possibility of two different sets of regulations’

for domestic and foreign service suppliers, provide the condition of competi-
tion is not modified in favour of service providers.

Although no timetable has been finalised, these deviations are to be
reviewed periodically, and finally abolished by 1 January 2005.%

D. Progressive Liberalization

PartIV ofthe Agreement establishes the basis of progressive liberalisation
in the services area through successive rounds of negotiations and the
development of national schedules.

The specific commitments of members are provided in country schedules.
In these schedules, members have specified terms, limitations and conditions
for market-access; conditions and qualifications for national treatment.?’

The schedules bind members in respect of market access and national
treatment. A distinction is made between horizontal commitments that cut
across all service sectors and vertical commitments that are made for a
particular sector. Commitments in both categories are then sub-divided
according to four different modes of supply : cross - border supply, directly to
customers from abroad, commercial presence and temporary entry of natural
persons,
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The GATS pcm,i“;|‘nrmmli!'m.mion nl'sc_hcdulc.‘;. Article XX

after a period of three years, parties can withdraw or OMMitmep.
wade in their schedules. | !owcxf‘cr, such measure would egotiag t
with interested parties and offer them compensatory Package iy |"L o
withdrawal or modification. For example, if Ind; o of
its schedule of commitments say by increasing duty on the import
hand tyres from USA, it may offer compensation to
USA by reducing duty on almonds wh
The affected party, if dissatisfied wit,
may ask for arbitration proceedings to determine
defaulting members. If no affected

- member ha
modifying member shall be free to implement 1}
withdrawal,

Permitgqy,.
Odiry & ‘ht"

require

ich are imp
: m USA »
the meagy : SA,

S requested

Wto promote the interests of |
111en.1bers ona I'l‘lt}tllﬂ}l}f is, and to secure an over all balance
of rights and obligations,

The process of liberalization shall tak
policy objectives and the leve
overall and in i

E. Institutional Provisions

Part V of the Agreement contains institutional provisions, including
consultation, dispute settlement and enforcement, establishment of a C_ouncul
for Trade in Services, technical cooperation and relationship with other

international organizations. The responsibilities of the Cou

ncil are set out in
Ministerial Decisions.* :

(1) Consultation, Dispute Settlement and Enforcement

) ; : tion

Each member should consider and provide opportunity for, consﬂgﬂl o
on any representation received from any other member \v]th rtespse:ttlement
matter affecting the operation of the Agreement. The Dispute
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ynderstanding (DSU) applies to such consultations. In case no satisfactory
colution isarrived through consultation, then the Council forTradein Services
;,:r the Dispute Settlement Body (DSB) may take up the matter, at the request
of a Member, for consultation with any member or members. When two
members enter into Double Taxation Avoidance (DTA)agreement and in case
of disagreement between them as to whether a measure should be resolved
under DTA provisions or under GATS rules, it shall be open to either member
to bring this matter before the Council of Trade in Services. The Council shall

refer the matter to arbitration. The decision of the arbitrator shall be final and
binding on the Members.*!

If any Member is of the opinion that any other Member fails to carry out
its obligations or specific commitments, it may reach for DSU, so that the
matter may be resolved with mutual satisfaction. If any member considers that
it is not getting any expected benefit from the other member, under specific
commitment, it may have recourse to DSB. If DSB, determines the matter in
its favour, then the affected member shall be entitled to a mutually satisfactory
adjustment.*?

Ministerial meeting decided that a roster of panelist should be maintained
to select the panelists. Members may suggest names of individuals for
inclusion in the panel. Panels shall be composed of well-qualified governmen-
tal and non-governmental individuals who have experience in issues related to _
GATSand/ortrade in services, including associated regulatory matters. Panels
for disputes regarding sectoral matters shall have the necessary expertise
relevant to the specific services sectors to which the dispute concerns. Panelists
shall serve in their individual capacities and not as representatives of any
government or organization. The secretariate shall maintain the rosterand shall

develop procedures for its administration in consultations with the Chairman
of the Council.*3

(i1) The Council

The highest decision-making body of the WTO is the Ministerial Confer-
ence, which is to meet at least once in every two years. It is authorized to take
ffecisions on all matters under any of the Agreements under WTO. During the
Intervals between the meetings of the ministerial conference, the General
Council wil conduct its functions. For the three main instruments of WTO,
three S€parate councils have been formed, besides the General Council :

pOuncil for Trade in Goods, the Council for TRIPs and the Council for Trade
In Services,

The Council for Trade in Services (The Council) is responsible for

fﬂCilitating the operation of the Agreement and advance its objectives. The

. 3
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Council under GATS 18 authorised to setup subsidiary !)(?dlcs, as required f,
ounci . e . <4 Any subsidiary bodies that y,,
the effective discharge of its functions. y ; }
Council may establish shall report to the Council annually or more oftey, ;.
necessary. Each such body shall establish its own rules of procedure, and mj,
R LLLE "l o i ; \
set up its own subsidiary bodies as appropriate.
Any such sectoral committee with respect0 the sector concerned shal| ..
responsible: |
(a) tokeep under continuous review and survelliance the application of
the Agreement;
(b) to formulate proposals or recommendations for consideration by
Council;

(c) ifthereisanannex pertaining to the sector, to consider amendments
to that annex, and to make appropriate recommendations to the
Council;

(d) to provide a forum for technical discussion, to conduct studies on
measures of the members and examine any other technical matters,

(¢) toprovidetechnicalassistancetoany developing country negotiating
accession to the Agreement;

(f) to co-operate with other subsidiary bodies.*

[n addition to this, there shall be a separate committee for over seeing the
working under GATS. '

The Council under GATS shall ensure that measures related to qualifica-
tion requirements, procedures, technical standards, and licensing requirements
do not constitute unnecessary barriers to trade and services.

(iii) Technical Co-operation

Member in need of technical assistance to developing countries shall have
access to the services of contact points set up under para 2 of Article IV.
Technical cooperation to developing countries shall be provided at the
multilateral level by the Secretariat and shall be decided by the Council.*

(iv) Relationship with Other Organizations

The General Council of WTO shall make appropriate arrangements for
consultation and co-operation with UN and its specialised agencies as well as
with other inter-governmental organizations concerned with services.*’

F. Final Provisions

(1) Denial of Benefits

~ Benefits of GATS may be denied if any service isbeing supplied from of
in the territory of a non-member; or in the case of maritime service, the vessel

-
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i registered or operated by a person from a non-member country.**

(i1) Amendments

Any member or the Council for Trade in Services may initiate a proposal
1o amend the provisions of the GATS by submitting such proposals to the
Ministerial Conference. The Conference, unless it so decides, within 90 days
of the submission of the proposal to it, shall take a decision, preferably by
consensus, otherwise by a two - third majority, whether to submit the proposed
amendment to the members for acceptance.”

Amendment to Article IT (1) of GATS shall take effect only upon
acceptance by all members. Amendments to parts L, 11 and 111 of the GATS and
the respective annexes shall take effect for the members that have accepted
them upon acceptance by two-third of the members. The ministerial confer-
ence may decide by a three-fourth majority when any amendment made
effective is of such a nature that any member which has not accepted it within
a period specified by ministerial conference in each case is free to withdraw
from the WTO or to remain a member with the consent of the Ministerial
Conference. Amendments to Parts IV, V and VI of the GATS and the
respective annexes shall take effect for all members upon acceptance by two-

third of the members.*®

(iii) Successive Round of Negotiations

There shall be successive rounds of negotiations to achieve progressive
liberalisation of trade in services. Next round shall begin not later than 5 years
from the start of the Agreement on Services i.e. July 1, 1995.

With respect to on-going or future negotiations, priority objective of the
developed world is to reduce barriers to foreign direct investments in the
service sectors. Countries like India are for liberalising movement of natural
persons while developed countries insist more on recognition of professional

qualifications.

I1. ProTOCOL ON FINANCIAL SERVICES

A financial service is any serviceof a financial nature offered by a financial
service supplierofamember. Financial servicesinclude insurance banking and
services provided by other financial institutions.’' They may be supplied either
by the private sector or by the public sector. Services supplied in the exercise
of governmental authority shall not be covered by the Agreement. They

include:

(i) activities conducted by a central bank or monetary authority in
pursuit of monetary or exchange rate policies;

T T T T
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(i) activities forming part of a statutory system of social security or
public retirement plans; and

(i) other activities conducted by a public entity for the account or with
the guarantee or using the financial resources of the government

services.”

Any commitment under this Agreement is to be implemented on MFN
basis: however it allows exemptions to the MFN principle.*® It means that a
country is not obliged to open its doors automatically in the field of financial
services. It may still require bilateral negotiations. No presumption has been
created as to degree of liberalization to which a member is committing itself
and the Agreement.> The provision takes care of worries of countries like
India; whether its banks and financial institutions will get as much easy access
to the highly advanced markets of the developed countries, as the latter will get

in India.

GATS allows its members to take measures for the protection of investors
including institutional ones, deposit holders and policy holders to ensure the
integrity and stability of its financial system.”® GATS permits the use of
temporary non-discriminatory restrictions on transfers in the event of serious
BOP or financial difficulties. The Agreement does not require a member to
disclose informationrelating to the affairs and accounts of individual custom-
ers or any confidential or proprietary information in possession of public

entities.>®

However, a further understanding on financial services would allow those
members who choose to do so to undertake commitments on financial services
through a different route. With reference to market access, the understanding
contains more detailed obligations on monopoly rights, financial services,
purchase by publicentities, cross-bordertrade e.g., insurance and re-insurance
services; financial data processing and transfer of information, the right to
establish or expand a commercial presence and the temporary entry of
personnnel.”’

. E.‘.ach member shall list existing monopoly rights and shall make efforts t0
eliminate them or at least reduce their scope.®® In case of purchase O
acqu |§1ti011 offinancial services by public entities, MFN and national treatment
Pohc:es shall .be adopted.* In the case of cross-border trade in services like
;nsat::ra;lce 0{' E‘lSkS relati.ng to maritime shipping and commercial aviation and
0;; thee ?;t;s\'::i:;g arfdtlﬁ'cl ghtincluding satellites, insurance will coverany orall
o liabm%s a rile' goolds transported, the vehicle transporting the goods
s par il y Esmg therefrom, goods in international transit, and re-
ness. Each member shall permit non-resident service suppliers
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N stIP_PlY as a principle (:n' through an intermediary, and under terms and
conditions that accord national treatment.% |

Each member shall grant financial service suppliers of any other memb
the right to establish a commercial presence or expand 1t,u.:itllrlin its territo “
including the acquisition of existing enterprises.®’ A member may, howcvgr”
impose terms and conditions and procedures for authorization of thc’ cstablish:
ment and expansion of a commercial presence in so far as they do not

circumvent the members’ obligations and are consistent with the other
obligations of this Agreement.®?

No member shall take measures that prevent transfer of information,
including transfer of data by electronic means, or that, subject to importation
rules consistent with international agreements, prevent transfer of equipment
which are necessary for the conduct of the ordinary business of a financial
service supplier. However, every member has a right to protect its personal
data, personal privacy and the confidentiality of individual records and
accounts so long as such right is not used to circumvent the provisions of the

Agreement.®

Each member shall permittemporary entry of senior managerial personnel
possessing proprietary information essential to the establishment, control, and
operation of or specialists in the operation of the financial service supplier,
which is establishing or has established commercial presence in the territory
of the member. Commercial presence means an enterprise within a member’s
territory for the supply of financial services and includes wholly or partly
owned subsidiaries, joint ventures, partnerships, sole proprietorships, fran-
chise operations, branches, agencies, representative offices or other organiza-
tions.® Each member shall permit, subject to the availability of qualified
personnel in its territory, temporary entry of specialists in computer services,
telecommunication services and accounts, actuarial and legal specialists
associated with a commercial presence of financial services supplier.®
treatment refer to access to payments and
blic entities and to official funding and re-

fer to membership of, participation in, self-
anges and clearing agencies.%

The provision on national
clearing systems operated by pu
financing facilities. They also re
regulatory bodies, securities or further exch
mittee on financial services to

Ministerial meeting has established a com icial sen
d and to report it periodically.”’

monitorthe progress on liberalization inthe fiel
A WTO study lists the following benefits of liberalization in financial
Sectors:

(i) enhance competition and improve effi
better quality;

ciency, leadingto lower costs,
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al intermediation and investment opportunitie
source allocation and through better means
absorbing shocks; and

ve management, interventionsin cregj;
regulation and supervision.®

(ii) improve financi
through better re
managing risks and

(#if) inducegovernmcnistoimpro
markets and financial sector

Insulation from competition and over protected bﬂ“kfﬁg and insurance
brings inefficiencies. Liberalization and opening of financial sector to globy]
winds in place of closed regimes have brought faster g.rowth f?r developed ang
developing countries. Many developing countries like Pal‘ustan, Indonesig,
Argentina, Brazil, Ghana and Hungary have integrated their financial sector

with world markets.®

Indiahasopened up services sector where there are spin offbenefits by way
of technology transfer, investment or employment. On Insurance our offer is
limited to insurance of freight and re-insurance. On retail banking the offer is
limited to a stand still and the commitment being undertaken is not more than

five licence a year for foreign banks.

[11. ProTOCOL ON MOVEMENT OF NATURAL PERSONS

Developing countries interests lies in export of services to developed
countries through the modality of movement of natural persons skilled as well
as unskilled ones. Developed countries are eager to exploit vast untapped

service markets of developing countries, where competition is almost nil and

- profitsare high, throughtheir commercial presence in the form of foreign direct

investments.

Higher education in countries like India is highly subsidised, producing
annually a vast pool of skilled professionals. The cost of training in developed
countries is comparatively high. Due to lack of adequate infrastructuré,
services of highly skilled persons cannot be fully utilized; while West facesa
shortage of such personnels. Similarly, due to high living standards of the
West, their nationals do not find it lucrative enough to indulge in jobs requiring
hard.or unpleasant work. Neo rich Arab World is also in need of unskilled of
semi skilled workers from the developing countries. Developing countries
were ready to supply cheap labour for these jobs. This created asituation, where
developed and rich Arab countries allowed temporary movement of natur
persons and even carried liberal immigration policies for skilled persons:

N a'll;h l:sl.] Ifi?rto :Jarf;n drain from developing countries, which was considefled

changed to slgwinlcz- However, economic boom of sixties and seventie®

nineties. with 1k g down of the economics of the West in the eighties
: the result of growth in unemployment in develope d - ountries
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with the clmngcdisccncno, where West was having less and less jobs to offer;
and also due to icrease in social tensions in developed world, it started
jmposing strict measures in respect of recognition of professional qualifica-

tions.

Countries like India are keen that restrictions on service operator’s
movement should be relaxed in some categories of skilled personnel toa range
of labour intensive service, inthekeytarget markets. Developed countries may
allow India to get greater access in the fields like consultancy services,
construction, engineering and computer software. The repatriation earnings
from the natural persons have proved to be aboon for India. Indiaconsiders that
provisions for mobility of personnels are not adequate, and gains can further
increase through negotiations on give and take basis.

In this context the Agreement under GATS concerning the movement of
natural persons gains importance for both the spheres of the world, as it is
linked with opening of markets. It permits members to negotiate specific
commitments applying to the movement of people. It recognises that people
covered by a specific agreement shall be allowed to provide the service in
accordance with the terms of commitments.” The Agreement permits exemp-
tions from MFN ruleunder specificsectors. Itrecognises to impose restrictions
in terms of qualifications, recruitment procedures, technical standards, visa

and other requirements.

A footnote to the Agreement says that integration of suchservices provides
citizens of the parties concerned with a right of free entry to the employment
market of the members and includes measures concerning conditions of pay,
other conditions ofemploymentand social benefits. However, itrecognizes the
need for temporary movement of the skilled personnel to the developed
countries. The Agreement does not cover areas like citizenship, residence or
employment on permanent basis.” Ministerial meeting decided to form a
group to carry on negotiations on further liberalization of movement of natural
persons for the purposes of supplying services, beyond the conclusion of
Uruguay Round, with a view to allowing the achievement of higher levels of
commitments by participants under GATS. The group shall establish its own
procedure and shall report periodically to the Council on Trade in Services.”

Recognition of the right of cross-border movement of personnels, leads to
a situation, where specific commitments can be negotiated with industrialized
world. The Agreement does not prevent a country from applying measures to
regulate the entry of natural persons into, or their temporary stay, in its
territory. In 1994, the US offered a quota of 65,000 persons per year for
‘:S}Jeciality occupations’ in the bilateral negotiations with India. But a condi-
tion was attached to it that US employer who would so wish to employ the
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foreign personnel would have to undertake the obligation of recry
training sufficient number of US personnel in the speciality

condition has effectively nullified the contents of the offer.

iting gnq

It would be in the interest of our country to link opening of sect
financial services and sectors for foreign direct investments with the
of opportunities for opening the west for movement of
as well as unskilled ones.

ors l]k{’

Opening
natura Persons, skijleq

GATS provide for a “right of establishment” fo

. ; r capital, but the ¢
residence’ in the case of labour g

B ight of
- Intensive services has not been give

n.

IV. ProTOCOL ON Basic TELECOMMUNICATIONS

Protocol on Basic Telecommunications was signed on 15 february 1997 »
Protocol has become effective from January 1, 1998. ‘

Telecommunications means the transmission and reception of signals by
any electromagnetic means.™ Public telecommunication services include
- - { - - L] . ,
inter alia, telegraph, telephope, telex and datatransmission typically involving

the infrastructure which permits telecommunication between and among
defined net work termination points.

Telecommunication has a dual role :
() asadistinct sector of economic activity; and
(if) as transport means for other economic activities.

The Protocol relates to measures that affect access to use of telecommu-
nication services and networks. Its scope does not extend to cable or broadcast
distribution of radio or television programmes.

The Protocol apply only if the member has bound himself through its
schedules in the fields of establishing, constructing, acquiring, leasing,
operating or supplying telecommunication services and networks.

It provides that service suppliers of other countries may be perm;ﬁed-to
purchase or lease terminals, inter connect private leased or owned circuits with
public networks for the movement of information within and across borders.
Itfurther provides that conditions attached to the use of public nenwork§ sl'lf.ﬂ}ld
be no more, than is necessary to safeguard the public service responsibilities
of their operators, to protect the technical integrity of the network and to ensure
that foreign service suppliers do not supply services unless permitted to doso
through a specific commitment in the schedule.

The Agreement encourages technical cooperation to assist developlfsgl
countries in strengthening of their own domestic telecommunication sector
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and 10 pnrflcum}c n thv..: development programmes of international and
grgnnlzallonh, including the International 'I'clccommunicalion Union (ITU)
|

United Nations l.)cvclopmcnl Progralmnc(UNDp)and the International Bank
for Reconstruction and Development (IBRD or World Bank).” al B

It was p-ropf)scd to.mcludc a clause in the annex on pricing of basic
telccommunication services. Though the clause was not binding
b

India, as it would have enabled issues concerning pricing for ¢

discussion, even though pricing policies are outside the purview
proposai was however, dropped.

regional

it concerned

oming in for
of GATS. The

Telecom accord is expected to eliminate telecom monopolies and ensure
full play of market forces. It has opened up global market of US $ 600 billion.
India has offered to allow 25% foreign equity participation in domestic
companies, although under the present policy parameters, 49% equity may be
allowed for the equipments brought in by these companies, as equity partici-
pation. Similarly through holding companies foreign service suppliers may
retain 74% equity. Now major issue before the country is whether reduction of

tariff will help IT - Telecom equipment component industry, especially when
non-tariff barriers are increasing.

V. GATS : A CriTicism

According to critics, GATS Agreement is not in-the national interest.
Indian service sector is still at a nascent stage and it needs protection from
giants. It does not provide anti-dumping protection in services. There is no
adequate provision for mobility of labour; there is no mention of consultancy
services. Our banking services are threatened, and telecom services have
security implications. Sectors once opened up for access cannot be controlled
and provisions relating to equity participationand transfer of funds would limit
the control of the Government of India.

Inadequate provisions have been made in case of BOP difficulties.
Takeover of services by MNCs isapprehended, under the guise of liberalisation.
MNCswill control and use services in the following fields: financial, shipping,

~ transport, telecom, health, education, professional services and media.

It seeks India to give up therightto determine the policies and regulations
for the mobilisation and creation of resources for development. Banks and
Insurance sectors in Indiaare dependable source of finance capital and a major
channel of mobilising public savings. They would come under an un-equal
competition and will be swamped by the much vaster resources that the MNCs
Can muster, Transparency provisions mean introducing changes in laws and

‘regulations. The clearance by trading members is a violation of economic
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sovereignty. There seems to be nothing included by way of obligations on ¢
part of foreign investors.

The Agreement provides that members shall not be required to proyide
confidential information which would prejudice legitimate commercial inter.
ests of particular enterprises. It means that while Government of India wil] b
required to amend its laws and regulations, the commercial interests of MN(Cg
would be fully safeguarded. It will cause distortions in financial serviceg,
health-care system, education, media, telecom and transport systems.

Government’s ability to take measures to support the weak and vulnerable
sections of the society would be curtailed seriously. MNCs would not only get
control overthe utilization of Indian savings and investments, but also get hold
on education, health-care culture and communication.

VI. GATS : OPPORTUNITIES FOR INDIA

Enlarged opportunities would arise for India, in the following sectors :
foreign investments; technology; exports; GDP increase; inter-linkages in
other countries, contact points, designing and evolving of training programmes,

" The action plan for academicians, research institutes, trade, industry and
government is as follows:

There is a need to assess the overall benefits that could accrue to India from
GATS. The academicians need to undertake study at micro level to identify
segments in services where prospects for India are bright. The concerns about
the ability and speed with which Indian suppliers would be able to establish
commercial presence in other countriesto deliver services have been expressed
in view of the fact of very high cost of office space, communication cost and
staff salaries in foreign countries. It requires study of cost-benefit analysis.

Several new investors will enter India for the first time, this opportunity
should be taken full advantage of by Indian services sector. The essential pre-
requisite for such favourable opportunities to be harvested would be the ability
of the Indian service suppliers to be competitive, provide timely services and
ensure a high quality performance.

Government should establish counter post agencies in India ‘and tap
contact points in developed countries to asses wide range of information inthe
areas of service sector and ensure diffusion of such information through
appropriate measures toa wide range of suppliers of services toenable efﬁcifﬁﬂt
diffusion system which will reduce unit cost of such information to Indian

customer. Government can entrust carefully designed responsibilities to sOM°
institutions. -
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VII. CoNCLUSION

GATS sets out l.hc framework under which governments ca ;
market access I Various sectors. It provides that MFN princi[;lc(q'rl:(:mgto'“atc
reatment €an Pc dlffcrlefi in certain sectors, by individual c:m:ntri::a i
temporary basis. Conditional offers are permissible in individual :’eor‘l .
sectors. GATS .does not oblige its members to provide access across the br:;g

to foreign service providers. It has to be negotiated between members on the
basis of reciprocity. It provides scope to members to seek concessions on

. ovement of personnel as well as on investments in the service sector. Greater

access for the movenient of skilled and professional people to render services
in developed countries will enable India to increase the expdrt earnings from
the service sector. Punjab and Kerla are examples of prosperity brought in
through repatriation of savings, by people employed in Gulf countries.

Further, GATS does provide for imposition of restrictions for BOP
reasons. Modification or withdrawal of concessions is provided and proce-
dures have been prescribed for such modifications.

The International Trade Commission (ITC) of the US, recently investi-
gated into schedules of commitments submitted by Australia, Hong Kong,
India, Indonesia, Korea, Malayasia, New Zealand, Phillipines, Singapore, and
Thailand. The investigation was requested by US Trade Representative, for

" examination of Asia Pacific trading partner’s schedules of commitments,

under GATS.” The report concludes thatthe schedules include few liberalising
commitments and are generally in the nature of stand still positions i.e.
continuation of current policies. Though they do not liberalize trade, such
commitments establish benchmarks that identify trade impediments. More-
over they deter implementation of further restrictions.”

The report indicates that services in sectors like tourism, telecommunica-
tion, architectural, engineering and construction are not heavily restricted.
However, Asia and Pacific countries appear more reserve to commit to open
markets for professional services, audio-visual services and social services
such as education and health care. Foreign direct investment in service sector
include several restrictionsinthe schedules. Fiveoftheten trading parties limit
the foreign equity participation, ranging from 30% in Malayasia to 60% in the
Phillipines.” It is interesting to note that developing countries have tried to
trade offs between different issues 10 their advantage. For example, Thailand
linked reforms in telecommunication with concessions onotherissues, suchas
agriculture.” This suggests that, in future rounds of negotiations to reduce
market access barriers, the technique of negotiating package deals may find
favour again 5
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s offered access in those scctors only where it has economi,
terprises established in India. During transit perio

dvantages to domestic enterprises. Forexample, 199g.
up insurance sector for domestic private service

India ha
advantage in foreign el
Indiahasgivence rtaina
99 budget has opened

providers.®’
It is interesting to note that in the field of movement of natural persong

across the boders, India’s approach is not in self interest. The country should
tackle the issue with realism and caution. Itisa double edged weapon. On the
one hand, it opens the doors to developed world for our skilled labour; on the
other hand it may result into flooding of citizens from neighbouring countries

like Bangiadesh._Ultimately, it may cause more harm than good on the

economic front.
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3. GENERAL AGREEMENT ON TRADE IN
Exemptions under Article 1L

4. The GATS provides a framework for specific commi
to XVIII) and Part IV (Articles XIX to XXI).

Id, Article XXVIII (a) read with Article I (3)(a).

Id., Article I (2).

Id., Article XXVIII (b) read with Article I (3) (b).

Id., Article 1(3) (b) and Article 1(3) (C) read together.

Id., Annex on Article II Exemptions 3 and 6 read together.

10. Id., Article I (1).
11. Id., Article ITI(3).

12. Id., Article 1II bis.
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WTO DISPUTE SETTLEMENT MECH : ;
B “CHANISM ANI
DEVELOPING COUNTRIES )

-

Autar Krishen Koyl*

I. INTRODUCTION

The GATT, 1947 in the legal tfzr.:lmical sense did not conceive of a specific
procedure for the settlement of disputes nor did it provide legal norms as to
when a breach or breaches would amount to violations of a rule to give rise to
adispute. Nor was there any provision inthe GATT, 1947 forthe establishment
ofan internal tribunal to resolve actual disputes or to promulgate authoritative
interpretations on questions of interpretations, yet over the years the disputes
with regard to breaches of substantive norms of GATT and its articles as well
as questions of interpretations have been a recurring phenomena and surpris-
ingly enough GATT, 1947 has resolved many more disputes and evolved
umpteen interpretations and interpretative techniques to make run the interna-
tional trade smoothly.! However, Professor Jackson, notes that there are
nineteen clauses in the GATT which obligates GATT contracting parties to
cousult in specific instances including the instances of customs valuation, and

invocation of escape clauses.? :

The main task of the GATT, 1947 settlement of disputes is the reduction
of tariffs in the various rounds of tariff negotiations which should notbe diluted
by the actions of other contracting parties. The contracting parties are under an
obligation to observe whatever commitments they have made under the GATT
counter as well as the contracting parties must observe the substantive norms
ofinternational trade. Accordingly, Article X inthe GATT, 1947 conceived an
important obligation towards achieving the abovesaid obligations by mandat-
ing that the contracting parties must publish laws, regulations, periodical
decisions and administrative rulings of general application pertaining to the
treatment of products for customs duties.? Such instrumentsare to be published
Promptly in such a manner that the governments and traders are acquainted
Withthem, Similarly, ‘agreements-affecting international trade policy.’ in force
between the government or a governmental agency of one contracting party
and another contracting party, were also to be published. Certain types of
Measures of general application such as changes in a rate of duty or the
"Mposition of a restriction on imports, were not to be enforced before such

Measures had been officially published.*
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Articles XXII and XXIII have been described as conceiving forms|
mechanism of settlement of disputes. Article XXII concerns with the Consy.

tation and ordains that every contracting party 'shall accord sympath etic
considerationto and shall afford adequate opportunity forcon su.ltation regard.
ing such reprcsentation as !nay be made_ by another contracting party with
respect to any matter affecting the operation of GATT. Also, the contractip,
parties may, at the request of a contracting party, co.nsult with any contracting
party or parties in respect of any matter for which it has not been possible t,
find a satisfactory solution through consultation. Article XXIII not only
provides last resort in any dispute but its gamut delimits and defines the trye
scope of all the substantial provisions of the GATT. Article XXIII has beep
expressly incorporated in various WTO agreements, as a standard for dispute
settlement or a very similar provision is contained in other agreements.

In 1964, Part 1V to the GATT, 1947 added Articles XXX VI, XXXVII and
XXXVIIE although it was an attempt to give legal recognition to the special
status of the developing countries in GATT, yeton balance it was the first step
towards providing some dispute settlement mechanism for developing coun-
tries, howsoever rudimentary it may mean. In 1966, certain procedures were
incorporated in Article XXIII of GATT® for settlement of disputes in keeping
in view the special needs of developing countries by providing (a) utilisation
of the good offices of the Director-General of the GATT when the bilateral
negotiations fail”; (b) time frame to establish panel, submit its report® and
coniply with its decision®; and (c) the provision for suspension of concessions
in case of non-compliance with the recommendations.'® However, the 1966
procedures proved only symbolic for the developing countries.'" In 1979 after
the Tokyo Round of Tariff Negotiations, Understanding Regarding Notifica-
tion, Consultation, Dispute Settlement and Surveillance set out the commit-
ment of contracting parties to notify such measures to the maximum extent
possible notwithstanding.whethefthose measures are consistent with the rights
and obligations of the contracting parties under the GATT. From the develop-
ing countries’ perspective, the 1979 understanding did not yield much to the
developing countries except to conduct a regular and systematic review of the
developments in the trading system with regard to matters affecting the
interests of developing countries and recognised the need for appointing 2

panelist from developing countries when the dispute was betweena developed
and a developing member country. |

~ With the establishment of the World Trade Organisation (WTO), the
d:s?pute settlement mechanism in international trade has become not only rule
oriented but more innovative with the entry into force of the Understanding of
Rules and Procedures Governing Disputes (DSU) annexed to the’ WTO.”
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In the overall structural design of the WTO di

yortant 10 underpin how and in what rcslsputc scttlement system, it
ies nrcnrrm?g.cd as the basic premise of the “}]ng the [FSS-(lcvclnping
is 4 qeed for positive efforts designed to ensure thatr :;zog]ms:':stlmt, “thc':rc
es ecinlly.the least developed among them, [should] Se:c oping countries
of mtc’rnatlgnal trade commensurate with the mcdSUTF 1'! §hare in th'e
Jevelopm ent”.* It is all the more important to underscore 1100 tt |:|ICIr economic
countries have been integrated inthe WTO dispute set ﬂEmem‘: :: developing
inglys this article is developed firstly, to describe GATTﬁV?I‘n(])-}:ﬁCOrd_
settlement system from the perspective of developing countries and 15;;1;te
whether the developing countries could make use of the WTSBZ?: {
settlement system more effectively and finally in what respects developi“ne
countries fears of weak bargaining power and disparity would reinflc?arc(zT
confidence of the developing countries in the WTO dispute settlement

mechanism.

is imf
countr

;rowth

II. WTO DISPUTE SETTLEMENT PROCEDURES

A. WTO in General

evelopment of arule of law whose
trade and non-discrimination of
ettlement mechanism and
ichness and revolutionary

The WTO essentially is geared forthed
be liberalisation of

TO and its robust dispute s
Il member states. Ther
logued as under;
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- Theambit of global trade rules now exten

130 countries are nowW members of the WTO and
gain and by the next decade WTO will be regulat

investment.
- The patchwork of previous GATT obligatio

an integrated, single undertaking that applies O al
covering the full array of GATT disciplines have been substan
thm“gh a series of binding agreemems and understandmgs.
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Cover trade in services and the protection of intellectual property: w
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h an independent sec
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Thetradeand trade related policies and practicesof WTO mept,.
ity onverging pm\'idingtradcrs and investors with increasing ¢,
Qlfﬂ I_." g o G|

in their ability 10 do business on a global basis, Ajj v
bound their regimes for trade in goods in sch::;,,{_”
atachedtothe main Agreement, and indicated theextentoftheir commjyy,.
‘on services in schedules attached to GATS.

Special and differential tr.eatmen! for deve|0pil_1g countries has e,
curtailed as apermanent featureof international trade c‘)bhgauons.: Instead th-::é
- R recognition by developed and- developing cou ntnt?s alike thy
de:'clopin g countries need to be full and active m.embers_of the WTO, wit &
more than time-limited departures and technical assistance programme;
marking the difference between them and developed members.

and confidence

members have now
mtr_-.

. The protocol of provisional application for the 23 original members,
and its echo in the protocols of susequent acceding members, have disap‘
peared. Instead each member has accepted the positive obligation “to ensure
the formity of its laws, regulations and administrative procedures with jis
obligations as provided in the annexed agreements.”"* In effect members have
agreed to the superior claim of their WTO obligations over domestic law. As
well, ‘waivers’ as political escape value for the members troubled by the bite
of an obligation have been made exceedingly difficult, further consolidating

members” obligations.

. Membershave agreed tosubjecttheir trade laws, policiesand practices
to periodic public scrutiny and review.

- Thepossibilityofthe furtherextension of GATT-like principles, rules
and procedures to competition issues, to investment, and to labour and
environmental standards has become steadily more plausible. It is now
possible to forsee WTO members gradually developing a seamless code of
conduct governing the full contestability of global markets.'®

B. Dispute Settlement Mechanism

~ The Understanding on Dispute settlement embeds a number of critically
important principles and procedures in the WTO besides formally accepting
adherence to Articles XXII and XXIII of the GATT, 1947. The Understanding
on Rules and Procedures Governing the Settlement of Disputes, 1994 (DSU)"
came into being only after the WTO Agreements came into force.'$The rules |
and procedures of the DSU are applicable to the Agreements establishing the |
WTO: Agreement on Trade in Goods; Agreement on Trade in Services |
Eggg)ﬁ;:\gg?mem on Trade Related Aspects of Intellectual Property Righﬁ
ey nd Dispute Set_tlen? ent Understanding (DSU).” DSU shallalsoapp?
greement on Trade in Civil Aircraft; Agreement on Government Procure-
ment; International Dairy Agreement; ang Arrangement Reg arding Bovine
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v %1
ﬂwidc{i the signatories to each Agreement decide for accepting the

¢the DSU application.

The rules of DSU with special modification have been applicable
,\ereemcnls suchas Anti-dumping; Technical Barriers to Trad'::' S[uba'{i:](i,cztzi]ncc;
t;untﬂ""’i“ng Mf:asurcs; Customs Valuation; Sanitary andyphygosﬂnlim
Reguiations; T-extlles;.Genera[ Agreement on Trade in Services (GAT'SF)BT
Fingncia] Semcesﬂ; Air Transport Services; and Ministerial Decisions .on’
gervices

afeat P
tcr[“s 0

Disp utes.”

The !nain features of Dispute Settlement of WTO can broadly be
chamciﬂ'lsed as (a) the right of every member to have its complaint addressed
bya nel of experts; (0) the promise that the panel will act expeditiously and
iﬂdgpendently on the basis of clear rules and procedures; (c) the commitment
that panel reports will be adopted by the WTO unless an objecting member can
successfully organise a consensus to block adoption; (d) the right to have
decisionsand reasoning of panels subjected toreview by apermanent appellate
body (e) the obligations of members to implement adopted panel findings by
taking action to remove the basis of complaint; the rightto compensation or to
authorized retaliation while possible in order to give teeth to this obligation,
does not let amember off the hook; (f) the confidence that panels will have the
assistance of a qualified, capable, independent group of officials with legal

and (g) the promise that

training in analysing the issues and reaching decisions;
decisions will accumulate into a body of precedent that will further strengthen
the rule of law in international trade and trade-related activities.”

I1I. WTO/GATT DisPUTES AND THE PARTICIPATION OF
DEVELOPING COUNTRIES

A statistical analysis of the level of participation of developing countries

of 236 GATT dispute

in the GATT and WTO?Z shows that out of a total
settlement matters, developing countries had initiated only 35 of them against

the developed countries, i.€. about only 14.83 per cent of the total. But the
corresponding percentage in the WTO is already as high as 31.08 per cent fie.
1625 per cent increase. The numerical participation of developing countries
in the WTO dispute settlement system based on dispute settlement matters

brought by them has increased by 28.50 per cent in the WTO, compared to the
- also an increase in the number of disputes

GATT. Correspondingly, there IS 2 -
against developing countries in the WTO, an increase of 14.15 per cent.

Between 1961 to 1977, in a span of 16 years there Were only three

fl?mplaints brought by the developing countries before GATTandin 1978-79,
c: number increased to four. Since 1979 there has been a gradual increase of
mplaints of developing countries between 1980- 1990. Since thecoming Into
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force of WTO in 1995 up to mnr.ch 1998 the disputes brought i‘wc fore the WTo
has gone to more than 100 just ina short_ span oftwo years. The nature Of the
disputes is quite varicd. Some :ol' the disputes ||1vol.vF:d import prohibitic,
quantitative restrictions, submdu.:s etc. The commodlllcs.that are involyeg il';
the developing country com plaints in the WTO are primary commogitie
which can be explained that agriculture ha.s been mcluded_m the WTO. Als§
the complaints concerning textileshasalso }ntfreascd as texti lt? regime has beg,
integrated into WTO and many of the restrictions em.nsagcd. inthe Agreemen,
on Textiles and Clothing are no longer present.? It is also interesting to not
that cases against developing countries involve the new issues such
Agreement on Trade-related Investment Measures, Trade Related Aspects of
[ntellectual Property Rights (TRIPs)and the General Agreementon Tariffsang

Trade.?

A. GATT Cases

A brief summary of cases brought by the developed countries before the
GATT since 1962 to 1995 with the establishment of WTO reveals a pattern that
although developing countries’ trading interests and their status of special and
differential treatment was harmed yet the developing countries had no courage
to challenge the developed countries for fear of reprisals and economic loss. In
1962 Uruguay filed a complaint against 576 trade restrictions in 15 developed
countries affecting Uruguan exports.?® The first panel set up for this case
declined to consider the overall imbalance on the ground that it fell outside
Article XXIII. The panel declined to decide the claim because the claim was
not supported with information and arguments. The complaint was viewed
more as an attempt to call attention to the problems of developing countries
than an attempt to obtain specific relief for Uruguay. The case also demon-
strated that small countries have basic problems in trying to invoke the dispute
settlement system, particularly when they need to collect exclusive informa-
tion to support complicated legal arguments.?’ -

With respect to part IV of the GATT, four complaints such as Brazil v.EU
(1978) Chile v. EU™; Argentina v. EU, Canada and Australia,*and Hons
Kong v. Norway (1978),* the pleading of part IV as commitments and joint
act.ion was completely ignored. In Brazil v. EU which arose out of EU refusal
to join the International Sugar Agreement, the panel observed that the EU’s
failuretojointhe International Sugar Conference although constituteda failure
to c.ollaborate jointly to further the objectivities of GATT, particularl)’ the |
Article XXXVIII (1) yetitwas not in violation of Part IV. Similarly in the case
%fhﬁh:le v. EU, Chile pleaded that discriminatory quantitative restrictions 01
Wa; e:;\ta\?iplles bg the EU was violative of Part IV, The panel held that Part ['V

olated. In the case of Argentina v. EU, Canada and Austrﬂha’

i P
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Ngc“tinnclaimcd tI}m rc.slriclions onArgentinaimports in cons

palkland war Was le“}wc of Part IV, however, there was “:‘il'lf-”cc i

G ATT panel- ln. Hu.ng Kong v. Norway, the pancl noted that the rllb!“g -b)" g

part 1V did not justify derogation from Part II. Thus. it (:'lr: be cuonél(::c::::icflflfl.
L] € 3

the disputes brought'undc:r Part IV were more of a statement of principles and
intent than changes in the rules governing trade.® P

The problem of developing countries were sufficiently demonstrated in
1983 when Nicaragua initiated a complaint against the United States, in which
Nicaragua alleged that the United States decision to reduce the a’mount of
Nicaraguan sugar allowed to be imported into the United States under the
United States sugar quota system violated GATT rules on the administration
of quotas. Although a GATT panel sided with Nicaragua, the United States
refused to oblige.”* Nicaragua could not retaliate as it feared that the United
States could harm Nicaragua more in other areas of trade than impose
restrictions on imports from United States to Nicaragua.

B. WTO Cases

-

The Uruguay Round had done away with special and differential treatment
principles for developing countries and the dispute settlement mechanism is
| strengthened and some major trade sectors such as textiles, agriculture, TRIPs
and TRIMs have been brought into WTO dispute settlement machinery. In the
WTO, the Agreement on Textiles and Clothing have been pleaded in five out
of six cases’ dealing with textiles. The Multifibre Agreement restrictions are
E no longer present and the developing countries have been successful before
WTO in tackling the complaints concerning textiles. In Costa Rica v. United
States; and India v. United States, the WTO has successfully redressed the
grievances of these developing countries against the United States.”

Agriculture was treated differently under the GATT unlike the other
sectors. From 1960-95 there were only ten cases initiated by developing
n countries but in WTO, there was almost an equal number of agricultural
f disputes initiated by the developing countries in two years (1995-1997).% As
the agriculture sector was outside the pale of GATT, the policies of developed
countries since the inception of GATT had acted impediments to the exports
of several tropical and temperate products of the developing countries to the
markets of the developed countries. The domestic agricultural programmes in
l the European Common Agricultural Market and the Ull'litﬁ'fd States, the wo-rld

prices of several agricultural products which are of interest to developing
countries (like sugar, spices etc.) are well below the no_rmal m_larket prices
Which these agricultural products would have fetched in th'c :ntefnattonal
market. In the Uruguay Round A greementon Agriculture, the m_lpedtme':nts to
trade in agriculture have been removed in converting all non-tairff barriers to
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tarifls and binding all tariffs at the end of the implementation period with 4 ‘
commitment that there shall be minimum access for all products where non-
tarif! barriers were imposed, The Agreement calls for an average reduction i
tarifts and tariffequivalents by 36 percent for imports ofagricultural products,
over a period of six years for developed countries and 10 years for developing
countries. Also for tropical agricultural products, which account for half of
exports [rom developing countries of agricultural products, a 43 per cent
reduction in tariffs will be implemented by developed countries.®” The
Agreement defines the permissible upper limit in the use of export subsidies
by country (21 percent) and commodity and embodies these limits in indi-
vidual country schedules, although the export subsidies have not been phased
out. It is expected that the Uruguay Round Agreement on Agriculture would
stabilize world food markets, providing great trade opportun ities for develop-
ing countries. The developing countries have been offered special and differ-
ential treatment in the Agricultural Agreement such as tariff reductions would
be as low as two thirds of developed countries and domestic subsidies thatare
part of the economic development of developing countries are exempt from
controls. The developing countries are given ten years instead of six to
implement all changes.™

The cases involving Voluntary Export Restraints (hereinafter referred to
as VERS) under the GATT, 1947 namely Koreav. EU(1978)*%; Chilev. EU*,
Hong Kong v. Norway (1978)*; and Portugal v. USA (1985)* demonstrated
that VERS were clearly illegal under GATT but were frequently used by the
developed countries to control the imports from the developing countries. In
the Korean case (1978) restrictions imposed by EU on imports of TVs from
Korea ended up in a bilateral understanding. In the case of Chile v. EU, Chile
argued that Article X111 (1) was violated because similar competing suppliers
were restrained by VERS while Chile was restrained by a direct QR, however
the panel held that the VERS with other suppliers were not similar to the QR
placed on Chile. In the case of Hong Kong v. Norway (1978), the complaint

concerned discriminatory VERS on textile imports to certain developing
countries which was latter on settled mutually.

In the field of trade related intellectual property (TRIPs) and services,
which are completely new areas in the GATT, the developing countries are
bringing cases to WTO frequently.

Four complaints have been filed by the developing countries with respect
to subsidies before the WTO. Two of the complaints are between the same
parties, Brazil and Canada regarding the same subject-matter, i.e. aircraft
subsidies. The other two complaints are directed against Hungarian agricul*
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port subsidies by Argentina and Thailand

| exXpOT :
rd r, it is too early to comment on the role of
L]

M a joint complaint.
H\‘\\‘““:

WTO in the matter of
\_"}\Si‘ﬁt‘i-
g Tho developing countries as a group faced severa|
jor the GATT, 1947 cases such as India v, Japan;
“;:;3); and Hong Kong v. EU (1971), however al tl
{\ilht‘-‘“ a direct and final finding, In the WTO, ther
;n;ﬁatcd by developing lenlric:? which deal with Articles XTI or XII or with
both but several of th_esc are jont complaints involving the same subject-
matter. India, ‘I\f.lala)'sm npd Pakistan }"llcd a joint complaint against the US
import prohibition on shrimp and shrimp products under section 609 of US
public Law 101-62 followed by Phillipines on the same subject-matter.
Ecuador, Guatemala, Honduras, Mexico and the United States Jointly filed a
complaint against EU laws regarding importation, sale and distribution of
bananas, invoking GATT Article X1 and the Agricultural Agreement among
other legal provisions. India, Hong Kong and Thailand have entered into
consultation with Turkey in regard to import prohibition on textiles. Singapore
and Malaysiasettled an import prohibition case throu ghmutual consultations.*

Import restrictions and
Hong Kong v, Norway
1€5¢ cases were settled
e have been complaints

IV. Tue FuTure

The future of the developing countries in the overall mechanism of
setlement of disputes in GATT/WTO is difficult to assess. Firstly, in a recent
case WTO Panel on European Community Regime for the Implementation,
Sale and Distribution of Bananas ( EC Bananas case)® the United States and
Mexico successfully opposed the prescence of some private attorneys to
represent St. Lucia, a developing country before WTO is not good for the
interests of developing countries as majority of the developing countries are
not fully equipped with the legal, economic and other technical nuances of the
subject as important as that of international trade and WTO. If developing
countries’ economic interests are to be safeguarded properly and satisfactoril y
within the framework of the international trade agreements concluded under
the aegis of WTO, it is imperative for the WTO to allow the representations of
thedevelopin gcountries through theiraccredited legal counsels and attorneys.
Itisimportant for the WTO to maintain impartiality in the panel proceedings
and the impartiality can be maintained only when the facts and circumstances
% properly marshalled before the panel. Such marshalling of facts and
“rcumstances can happen only when the countries are represented by legal
Counsels ang attorneys. The developing countries must be given a proper
OPPortunity of having been heard, audi alteram partem. In the settlement of
SPutes in WTO, the panel procedures are contentious and WTO members
Wlomatical]y accept the compulsory jurisdiction of the DSB (Article 6 : 1

.

a
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] ;“l
DSU), hence the panel decisions and reports have a judicial characterq;
settling disputes between contracting partics. Stics

Secondly, the developing countries’ increasing recourse to WTO djs
settlement mechanism can be attributed to the more legalistic and imprlop,:”c
dispute settlement mechanism systems in the WTO as well to the inclusiop, c(:
other sectors of international economy under the purview of WTO sych, :
agriculture, textiles and others with the result that the developing coumric:
have more areas to contest before the WTO than the GATT, 1947, T,
developing countries by and large have much more stakes in strengthening the
dispute settlement mechanism of WTO as the problems confronted by them
are developed country origin such as subsidies, import restrictions, Voluntary

Export Restraints & Non-tariff Restraints.
In the final analysis, the participation of developing countries in the

GATT/WTO settlement of disputes procedures is a reflection of how best the
trading interests of the developed and the developing countries can be
accomodated in a multilateral legal regime of World Trade Organisation.
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RELIGION AND ELECTION LAW

Parmanand Singh*

In election law, use of religion in elections constitutes a corrupt practice
and entails penal consequences. An analysis of the constitutional policy and
cases involving appeal to religion under the Representation of People Act,
1951 reveals that the judicial approach has remained inconsistent and no clear
principle can be culled out from the authoritative pronouncements. For
example the conceptualisation of Hinduism and Hindutva by the Supreme
Court in Hindutva judgments delivered in November, 1995 has proved to be
troublesome for future of secular democracy as it may reinforce the hegemony
of dominant Hindu religion in public life. The efforts to delink religion from

politics have remained a distant dream.

In the present paper some questions have been raised in order to explore
how religion can be eliminated in political life.

I. SHouLD RELIGION AND PoLiTicS BE MIXED?

In S.R. Bommai v. Union of India', a nine-judge bench of the Supreme
Court described “secularism” as a basic feature of the Indian Constitution. In
drawing this conclusion, the court referred to sections 29-A, 123(3) and (3A)
of the Representation of People Act, 1951. Section 29-A requires political
parties to swear allegiance to the principles of secularism and allotment of
symbols. Sections 123(3) and (3A) define two corrupt practices : appealing for
votes on the ground of religion and promoting feeling of enmity or hatred
between different communities. Referring to these provisions of election law

P.B. Sawant J. held :

Religion can not be mixed with any secular activity of the State. In
fact encroachment of religion into secular activities is strictly

prohibited.
In the words of Justice K. Ramaswamy :

The secular government should ... bring order in the society ... the
manifesto ofa political party should be consistentwith... secularism
... fraternity, unity and national integrity .... Even in its manifesto
apolitical party cannotescape constitutional mandate— after it was
registered under section 29A ... Introduction of religion into
politics is not merely a negation of the constitutional mandates but



= T

NATIONAL CApt
gﬂ APITAL | Ay T0URNy,

also a positive violation of the constitutional obligation dut
responsibility and positive prescription of prohibition Spcch“’
enjoined by the Constitution and Representation of People Acy

The learned judge continued further;

A political party that seeks to secure power throy
policy or caste-orientation policy disintegrates the
grounds of religion and caste. It divides the peopl
social structure on the grounds of religion and

obnoxious and anathrema to the constitutional cy
features. Appeal on grounds of religion offends sec

gha religioysg
people on e
e and disrupts
Caste which js
Iture and basic
ulardemocracy_
Justice B.P. Jeevan Reddy was more explicit about the role

of religion j,
politics:

Itisclear thatif any party or organisation seeks to fightelections op
the basis of a plank which has proximate effect of eroding the
secular philosophy of the Constitution it would certainly be guij Ity
of following an unconstitutional course of action. Political parties
are formed and exist to capture or share state power. The Constity.-
tion requires the state to be secular in thought and action, the same
requirement attaches to political parties as well. The Constitution

does not recognise, it does not permit, mixing religion and state
power.

The following points emerge from Bommai’s case :

(1). No political party can fight an election on the plank of religion.

(2) Itistheduty ofthe courtsto interpret sections 123 (3)and (3A) of the

Representation of People Act ina way that religion is not allowed to
overplay in elections.

(3) The Election manifesto should eschew religion altogether for elec-
toral gains.

(4) Itisthe duty of the courts to interpret the law so as to ensure that the

candidates set up by a political party espousing a particular religion
should not escape the charge of corrupt practices.

(5) Law does not permit recognition of communal parties as political
parties.
I1. SHOULD RELIGION BE ALLOWED ToO INFLUENCE THE GOVERNMENT?

. ; ! : . - & 1 n
The question that arises is whether law relating touse of religion melectl:i_
can be reconciled with the constitutional conception of secularism as enun
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ated i pommai's Case. Is the Hscﬂfrcligionnltogcthcrrorhiddcn in electi
clection

ceches?
gection 123 (3) reads :

The appeal by 2 candidate or his election agent or by any ot}
person with the consent of a candidate or his electjon agent}t’o v ;‘:r
or refrain from voting for any person on the ground of his reli ionc
cace, caste, community or language or the use of, or appe:;gl to’
pational symbols, such as the national flag or the national em blem,
for the furtherance of the prospects of the election of that candidate:
or for prejudicially affecting the election of any candidate.

Section 123 (3A) reads :

The promotion of or attempt to promote feeling of enmity or hatred
between differentclasses of citizens of India on grounds of religion,
race, caste, community or language by a candidate or his agent or
any other person with the consent of a candidate or his election
agent for the furtherance of the prospects of the election of that
candidate or for prejudicially affecting the election of any candi-

date.
The consequences of the foregoing provisions can be summed as;

(a) violation of the foregoing provision is a basis for setting aside an
election under section 100 (1) (b) of Representation of People Act, 1951.

(b) Violation of section 123 (3A) (not section 123 (3)) is also a basis of
criminal punishment under section 125 of the Representation of People Act,

1951 and section 171-C of the Indian Penal Code.

The underlying policy of sections 123(3) and (3A) is that the Government
§hould not act on religious basis. In other words, religion should not be
Influenced through elections. The purpose is also to prevent voting on the

ground of religion. The underlying policy, therefore, is that those who return
topower through elections should not be allowed topursueareligious ideology

lhm“gh governmental policies or actions. It is even a constitutional require-
Ment that voters should not be religiously motivated.

ML Is THE UsE oF RELIGIONS ABSOLUTELY PROHIBITED IN ELEC

In Ebrahim Sulaiman Sait v. M.C. Mohammad®, it was alleged that S'ait

t: d said in an election speech that the Jan Sangh, a pf-‘ilit.if-h':l1 party leaning
Wards Hindus, had caused killings of Muslims and burning of mosques 1f
orth India, The question was whether Sait committed corrupt practice under

ecti
o1 123(3) of the Representation of People Act?

s

TIONS?

S
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The Supreme Court held thateven though the speech had acommunaltone
it did not make an appeal in the name of religion. The court observed : ,

communal partics were allowed to function in politics in India. An
appeal made to voters on communal basis, should not, therefore, be

viewed as corrupt practice.

Earlierin 1965 in Kultar Singhv. Mukhtar Singh’, the Supreme Court held
that appeal to uphold the honour of the Panth was an appeal to vote for Akali
Dal, a political party and was not an appeal in the name of Sikh religion.

Implicit in this holding is a view that it is not illegal for a political party
to have a religious identification. Chief Justice Gajendragadkar in Kultar held
that ‘Panth’ could indicate Sikh religion that it only denoted Sikh politics. It
s submitted that the Supreme Court in this case did not realise that Akali Dal
is identified by Sikhreligion and itis clear from the fact that this party had been
asserting a claim for a Sikh homeland on the basis of religious identity.

In Raman Bhaiv. Dabhi*, Madholkar J. was con fronted with a case where
the symbol of star was alloted to the candidate’s party. The allegation related
to the misuse of symbol by giving it a religious colour when an appeal was
made on behalf of the candidate through distribution of pamphlets drawing
upon the imagery of the polarstar Dhruva.In mythology Dhruva was dedicated
to religion. The pamphlet clearly showed that the candidate devoted to Hindu
religion. It was certainly an appeal in the name of religion. Yet, Justice
Madholkar held that the pamphlet did not amount to corrupt practice because
Dhruva was served but not worshiped as God. The learned Judge emphasised
that Dhruva has not been raised to the status of divinity.

In Z.B. Bukhari v. Brij Mohan Mehra®, Beg J. seem to be troubled by
Kultar. Bukhari’s election was challenged on the ground that he had alleged
that another Muslim candidate was not a true Muslim because he was member
of Congress (I) which was interested in the change in Shariat (Muslim personal
law). Bukhari’s election was set aside under section 123(3) of Representation

of People Act.

Justice Beg in a brilliant opinion developed his own concept of secularism
in interpreting election law. Rejecting the argument that presentation of
personal laws was not a religious issue he held that in an election a candidate
could notbe allowed to tell electors thattheirrivals are unfit on grounds of their
religion. The aim of sections 123(3) and (3A), according to him was 10
eliminate divisive factors in elections. A secular state had to ensure that the
existence or exercise of a political or civil right or the right or capacity 10
occupy any office or position under it or to perform any duty did not depend
upon the profession or practice of any religion. :
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In Harcharan case,® S. Mukharji J., resurrected Justice Beg’s opinion in
Bukhariandrejected Kultar 's approach of drawing a distinction bctv.'e}?:n direct
and indirect appeal to religion. The court in Sair had virtually accorded
legitimacy tocommunal appeals. Harcharan like Bukhari appealc& tosecular-
ism in determining the question of appeal in the name of religion.

In Harcharan, an Akali Dal candidates's election was set aside on the
ground of section 123(3). It was proved that hukumnamas were issued by Akal
Takht seeking support for Akali Dal candidates. There was no direct but
indirect appeal to vote for the candidates set up by Akali Dal. The speeches
given by Akali Dal leaders with the same concern were also proved. Mukharji
J. made a very instructive observation :

It would not be an appeal to religion if a candidate is put by saying
vote for him because he is a good Sikh or he is a good Christian or
he is a good Muslim, but it would be an appeal to religion if it is
publicised that not to vote for him would be against Sikh religion
or against Christian religion or against Hindu religion or to vote for
the other candidate would be an act against a particular religion. It
is the total effect of such appeal that has to be borne in mind in
deciding whether there was an appeal to religion as such or not.”

IV. ARe THE HINDUTVA JUDGEMENT CONSISTENT WITH
THE VALUE OF SECULARISM?

_ The link between religion and politics or between religion and community
has become the most intensely debated issue today. Faced with the demolition
of Babri Masjid in 1992, the Narsimha Rao government tried to make a law to
delink religion from politics. The two Billsmoved by the Government namely,
The Constitution (Eighteeth Amendment) Bill, 1993 and the Representation of
the People (Amendment) Bill, 1993 failed and due to strong opposition of
certain political parties these two Bills were withdrawn for further consulta-

tion.

The statement of objects and reasons to the amendment to section 29 (A)
(1) added by 1989 amendment and by inserting 29 (B) proposed by the 1993

Bill stated that the aim was to prevent the registration of political Part_ies
bearing a religious name. It has, however, been noted above that the delinking
of religion from politics was achieved by Bommai by detailed ref?re.nce to

f People Act. It is in this

sections 123(3) and (3A) of the Representation 0
background that we should consider Hindutva Judgements.

On December 11, 1995 athree judge bench of the Supreme Court speaking

through Justice J.S. Verma delivered seven judgments fo_dispose of thirteen
election appeals against the decisions of Bombay High Court. All these
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Jrteen petitions related to the challenging of elections of Shiva Sen;

combine candidates. In all these cases (namely Yeshwant Prabhoo M:;. i
Joshi, R. G. Kapse, Ramakant Mayker, Movshwar Save, Chrmdmk('mra (’?hur
and S.V. Mahadik), the common issue was whether invoking [l““&:)yuf
ideology by the Shiva Sena and BJP leaders or the candidates etc. cnnstiui:\;a
corrupt practices under sections 123(3) and 3(A) of the Representation 0“;{::

people Act.

tl

In Yeswant Prabhoo,? Justice J.S. Verma addressed fully to the Hindutya
decided it which he followed in all the judgements. Of all these
nts, the decision of the court in Manohar Joshi® generated
The principles which the court laid down in these cases are

argument and

seven judgme

national debate.

(@) No precise meaning can be ascribe
Hinduism. |

(b) Nomeaning in abstract can confine these terms to the narrow limits

of Hindu religion alone or to strict Hindu religious practices,

unrelated to the content of Indian culture and heritage or culture and

ethos of the people of India.

(c) ThetermH indutvais related more to state of min
of the people in the sub-continent.

een said above, the terms Hindutvaor Hinduism
equated with Hindu

d to the terms Hindu, Hindutva or

d and the way of life

- (d) [nviewofwhathasb
per se cannot be assumed tO mean and be

fundamentalist bigotry. ;

(¢) For the same reasons, the terms Hindutva and Hinduism cannot be
construed to fallalways within the prohibition in sub-sections(3)and
(3A) of section 123 of Representation of People Act, 1951.

(/) Whether reference in an election speech to Hindutva or Hinduism is
hit by sections 123 (3) or (3A) is a question of fact.

(g) Misuse of these terms to promote communalism ca
true meaning.

(h) The word Hindutva is also used and understood as synonym of
‘Indianization’ i.e. development of a uniform culture by obliterating
the differences between various cultures co-existing in the country-

() The assertion by a candidate in an election speech that he would set
up the first Hindu State on the Indian soil did not amounttoan appedl
to religion, it was at best a hope expressed by him.

In deciding the meaning of the terms ‘Hindutva’ and ‘Hinduism’, J“-’;ﬁ;

Verma relied on Shastri . h
siri Yaenaprushodji v. M.B. Vais q'° and C.77
Madras v. Sridharan." gnap /) aishy

nnot alter their




RELIGION AND ELECTION LAW 95

The If]sr point (.i) was made by the learned judge in Manohar Joshi’s case
Thc.verdlct was widely acclaimed by the Sangh Parivar as victory of truth.
Critics of the judgment described it as giving free hand to voters of communal

politics.

In Mohd. Aslam v. Union of India', in response to an Article 32 petition,
J.S. Verma J., clarified Manohar Joshi (1996) as follows:

(i) SR anmai was not relevant in Manohar Joshi’s case because it
was not related to interpretation of sections 123 (3) and (3A) of
Representation of People Act. -

(if) Criticisms of Manohar Joshi is based upon misleading of the
judgment. '

(iii) The standard of proof required under the aforesaid provisiohs was
not satisfied to establish the commission or corrupt practice by’

Manohar Joshi.

(iv) The apprehensions and misgivings expressed in the writ petition are
imaginary and baseless. : : ;

(v) Manohar Joshi does not conflict with Bommai.

(vi) Thejudgmentcannotenable misuse ofreligion for making an appeal
for votes in an election. : £

(vii) Thedeficiency ifany in section 123 (3) has to be cured by legislation
and not by the judiciary. The legislative efforts to separate religion
from politics has unfortunately been abandoned.

V. HINDUTVA JUDGMENT : SOME IMPORTANT QUESTIONS
A. Whether Bommai was Irrelevant to Hindutva Judgments?

As has been stated above, Bommai referred to sections 123 (3) and (3A) as
well as section 29 A and therefore it is incorrect to say that in Bommai the
question relating to meaning of these provisions neither arose nor was decided.
The substance of Bommai is that no political party can contest an election on
the plank of religion. The Bombay High Court declared the election of
Manohar Joshi as void as the speeches given by top leaders of BJP-Shiva Sena
combine was based upon the plank of Hindutva. These speeches were made at
the election meetings inthe presence of Manohar Joshi. In his own speech Joshi
announced that the first Hindu State will be established in Maharashtra.

The Supreme Court overruled Bombay High Court and held :
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f the political party may at best be relevant
only for appreciation of the context in whicha speech was made by
a leader of the political party during the election compaign, but.no
more for the purpose of pleading corrupt practice in the election
lar candidate.

The so-called plank o

petition against a particu

The aforesaid finding completely ignores Bommai that no elef:tion can be
contested on the plank of religion. The finding also ignores tlle. political reality
that when a candidate contests election on the plank of H|11d1|t\{a and his
supporters as well as he himself gives spcec.hes on that plank, commits corrupt
practice. Bommai also suggests that sections 123 (.3} and (3A) should be
interpreted inthe context of secular democracy connoting complete separation
of religion from politics and not on the technical grounds like ab§ence of an
express plea of consent in the petition as has been done by the court in this case.

B. Whether Hindutva is a way of life?

The meaning of the terms Hindutva or Hinduism as connoting a way of life
or the culture of people of India is said to be based upon two judgments of the
Supreme Court in Shastri Yagnapurushadji (1966) and CWT Madras (1976).
[n the former case, it was held that Swami Narayan sect is a part of Hindu
religion. The judgment in that case refers to many authorities and concludes
that Hindu religion does not claim any prophet, it does not worship any one
God, it does not subscribe to any dogma or believe in any one philosophical
conceptand that it may broadly be described as a way of life and nothing more.
Inrelying uponthis judgment, Vermal., overlooked the following observation
in the same judgement :

Beneath the diversity of philosophic thoughts, concept and ideas
expressed by Hindu philosophers who started different philosophic
schools lie certain broad concepts which can be treated as basic.

In the judgment, it is further observed that amongst these basic concepts
is the acceptance of Vedaas the highest authority inreligious and philosophical
matters and also the belief in rebirth and pre-existence. The judgment also
mentions that Moksha or Nirvana is the ultimate aim of Hindu religion and
philosophy. Then it says that Hindu religion can be safely described as a way
of life based on certain basic concepts to which we have already referred.

From the above, it follows that certain basic concepts central to Hindu
religion are different from those of Muslims, Christians and other religious
communities. It is therefore, submitted that the view of Justice J.S. Verma that
Hinduism is a way of life of the people of India including nor=Hindus is not

correc_t. No such conclusion can be derived from Yagnapw‘HShaﬂﬁf if under-
stood in the full contexts.
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Even the judgment of 1976 relating to wealth tax does not lead to the
aforesaid conclusion. In that case, a father and his son born from christian
wives were held to form a joint Hindu family for the purpose of wealth tax.
Both Commissioner of Wealth Tax and Yagnapurushadji quote with approval
the definition of Hindu religion given by B.G. Tilak in Geetarahasya :

Acceptance of Vedas with reverence; recognition of the fact that the
means or ways of salvation of the truth that the number of gods to
be worshipped is large that indeed is the distinguishing feature of
Hindu religion.

The Supreme Court was therefore, wrong in holding that Hindutva is a way
of life of the people of India and an appeal for votes based upon Hindutva or
Hinduism does not by itself amounts to corrupt practice. Further, it is unclear
how these two judgments decided in different context relevant in interpreting
sections 123 (3) and (3A) and how Bommai was irrelevant which specially
referred to those provisions in the Representation of People Act.

C. Whether the Statement the first Hindu state will be
established in Maharashira amounted to appeal
in the name of Hindu religion?

To answer this question let us recall the observation of Justice S. Mukharji
in Harcharan that the total effect of such appeal that has to be borne in mind
in deciding whether there was an appeal to religion and also the observation of
Justice B.P. Jeevan Reedy in Bommaithat political parties are formed and exist
to capture or share state power.

The court in Manohar Joshi, it is submitted overlooked the social reality
thatduring election campaign the audience comprises of common men and the
manner in which a statement would be understood by such an audience has to
bekeptin mind. When Manohar Joshi, acandidate of Shiv Sena- BJP combine,
which is known for advocating Hindutva ideology and for being hostile to
Muslim community, was announcing that if BJP-Shiv Sena was voted to
power, the first Hindu State will be established in Maharashtra, an average
voter in the audience will not understand Hinduism as a -way of life or as
connoting culture of the people of India. And it is almost impossible to believe
that a Muslim understands Hinduism or Hindutva as a way of life and not as
Hindu religion.

Therefore, the finding of the court that the statement made by Manohar
Joshi was not an appeal to voters in the name of religion but “expression, at
best of such a hope” is disturbing and unvincing. In a secular democracy such
hopes are not expressed. If the use of Hindutva is permissible in law, there
would be nothing illegal for an Akali candidate to express a hope for

e
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th“.\.hilm a Khalsa state or for o Kashmiri muslim from o
|slamic State. o iy
I @ SCNse Hindutva judgments invite a seasoned discourse on secy,
s relation with political dem(}cr:'u:y. There seems to an interng| ¢
between secular democracy :}nd lnn'n.s on lht.: constitutional rights ¢, ad
qffrage and rights to organise po'lmcn.l activities for sharing POWer‘ Fult
instance whether appeal to 0|.)pr.css|.vc Hinduism sustained by Brahamn.ni |
ideology for protcctivc discrimination or political reservation for back‘.v:ai
communities is an appeal in the name of religion? e

s Hindutva not a politically constructed civil religion? Has Hindyy,
judgment not disregarded Bommai s insistence on separation of politics frop
religion? The crucial issue that should be debated today is how to strike
balance between values of secularism on the one hand and respect for
ndividual’s right to free speech, conscience, religion, language, and culture?
If the election manifesto of a political party seeks to preserve ethnic identities
orreligious identities ofa group, then should all the candidates of that political
party referred to power be unseated on grounds of secularism? Is religion
totally irrelevant for the formation ofa social structure in relation to elections?
And if religion is relevant in politics, will this not end up in moral hegemony
of dominant Hindu religions in public life?

D. Is the Use of Religion permitted in election in
the exercise of freedom of religion?

larisp,

and 1 ensiog

One thing however, is clear that sections 123(3) and (3A) of the Represen-
tation of People Act embodies a principle that neither the candidates nor the
voters be religiously motivated and that the government should not be
influenced by religion. The aim of election law is to promote the secular
character of the government by prohibiting appeal to religion in elections. But
an election speech made in conformity with fundamental right to freedom of
religion guaranteed under Articles 25 to 30 of the Constitution can not be
treated as anti-secular to be prohibited by sections 123(3) and (3A) of ﬁl‘e
Representation of People Act, 1951. This has been held by J.S. Verma J,m
Yeshwant Prabhoo. He observed :

A speech referring to religion during election compaign with 2
secular stance in conformity with the fundamental right to freedom

of religion can be made without being hit by the prohibition
contained in sub-section (3), if it does not contain an appeal t0 V.Ote

for any candidate because of his religion or to refrain from voting

for any candidate because of his religion."

es during

It is thus clear tl igi i iti h
1at religion can d olitical speec g
g be used in p p fhisera!‘

electi : ;
ions so long as there is no appeal to religion of the candidate or©
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gii;e;:::all;lllcil._mdgc c.xcmpliﬁcs his view by referring to a speech when it al leges
mination against any particular religi i
r religion and promises
: ‘ sainst any ses removal of the
n::bnlanc:land discrimination. Such an election speech is not prohibited. In
other words a mere mention of religion i i 3 .
1gion in election compaign i [
ores . gn s not forbidden.
30 tIa:) 1;,. as it does not amount to vote in the name of religion. When it is said
7 ."- - . . - : :
1a rslldg:,xon and politics should not mix, it merely means that the religion of
a candidate cannot be used for gaining political mileage.

V1. WHAT STANDARD OF PROOF 1S REQUIRED TO PROVE A CORRUPT PRACTICE?

In .order to constitute a corrupt practice, it must be established that it was
committed by the candidate or his election agent or any other person with the
consent of the candidate or election agent. If the appeal to religion has been
|11ac:!e by th.e supporters of the candidate without the consent of the candidate
orh |s'eIect|0n agent or even contrary to his instructions, the election cannot be
set aside unless it is proved that the result of the election was affected by such
an appeal. [Sections 123(3), (3A) read with sections 100 1(b), 1(c) (iii) and
section 100 2(a)]. :

The required consent must be proved and cannot be assumed. Thus the top
political leaders supporting the candidates set up by the party if made anappeal
to religion, the election of the referred candidate cannot be held void in the
absence of the proof of the consent of the candidate. For example in Manohar
Joshi, the following statements were made by Shiv Sena Chief Bal Thackery

and BJP leader Pramod Mahajan at Shivaji Park :

(@) Tohandlethe Congress (1) hoodlums, the Shiva Sainiks may take law
in their hands and use fire arms if necessary (Thackeray).

(b)) Tosave ‘Hindutva’, vote for BJP - Senanominee (Pramod Mahajan).

(¢) Mr. RajivGandhidoesnot know his own religion, and he has noright
to speak on Hinduism (Pramod Mahajan).

(d) If in Maharashtra the flame of Hinduism is extinguished, then anti-
national Muslims will be powerful and they will convert Hindustan
into Pakistan.

(¢) We must protect Hihdutva at all costs and for that we must protect
Hindutva at all costs (Pramod Mahajan).

(/) Rajiv Gandhi speaking on Hindutva is like a prostitute lecturin
fidelity. (Mahajan).

(g) (Referring to Rajiv
Parsee and therefore

gon

Gandhi), wife christian, mother Hindu, father a
himself withoutany (Hindu) culture (Mahajan).

urned candidate (Manohar

Since the requirement of the consent of ret
the Hindutva were held not

Joshi) was not pleaded, these speeches appealing
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s committed by Manohar Joshi. It is surprising

amounting to corrupt practice :  sur
t practice when these objectionable

that Manohar Joshi did not commit corrup ot
speeches were made in his presence. Why could the courtnotimp ytheconsent

of Joshi to these specches when the leaders of the political party were making
campaign on the plank of Hindutva. The court found that. there was onl)'/ one
allegation of corrupt practice in election petition which raised a troubl'ed issue
and that is the statement that “the first Hindu State will be established in

Maharashtra”.

Itis true that the proceeding inan election petition alleging corrupt pra?tice
thus the provisions must be construed strictly

is quasi-criminal in nature and .
so narrowly so as to defeat the very object of

but they should not be construed
law.

The reply of J.S. Verma J., in Mohd Aslam is that the loopholes in law or
defeciencies in section 123 can be cured by law reform and not by judicial
activism. What reforms or legislative change are required to be done in section
123 of the Representation of People Act is a matter of serious legal debate.

NOTES AND REFERENCES

»

Professor, Campus Law Centre, Faculty of Law, University of Delhi, Delhi.

(1994) 3 SCC 1.
AIR 1980 SC 3541,
AIR 1965 SC 141.
AIR 1965 SC 669.
AIR 1975 SC 1788.
AIR 1985 SC 236.

Id at 247.
Ramesh Yeswant Prabhoo v. Prabhakar Kashinath Kunte (1996) 1 SCC 130.

Manohar Joshi v. N.B. Patil, AIR 1996 SC 796.
10. AIR 1966 SC 1119.-

11. (1976) 4 SCC 489.

12. (1996) 2 SCC 749.

13. (1996) 1 SCC 130 at 148.

VXN R W N =




COPYRIGHT IN MUSIC : EVOLUTION &
CONFLICT OF RIGHTS

P.M. Dhar*

The main objective of the copyright law is to give authors an incentive to
create and to promote their creative activity by giving full protection to their
intellectual moral and economic interests. The moral rights are important for
protection of moral interests of the authors. These essentially include the right
to make public a work which has yet not been published; right to decide
whether his true identity on the original work should be disclosed or it must
appear as pseudonym; the right of protection of integrity of his work against
distortion, mutilation or other modification against his will. Over and above
these, the exploitation of a work prejudicial to the honour or reputation of
- author constitutes violation of his moral rights.

To sustain creativity along with moral rights, certain economic rights are
also given to the creators of original work in the nature of exclusive rights to
make profit by commercial exploitation of the work created by them. ‘Adap-
tation’'. of a work as the exclusive right of the creator of original work is
included in the copyright law of India with a view to reward authors and allow
them commercial exploitation of their work in related fields.

Todo justice to any writing on copyright in music, its history and evolution
must be traced first. The western commercial interests of today claim that
Indian music is at best ORAL and cannot be written down in notation. As the
copyright is available only in a work which is in writing® and has a definite
form, they argue, that creators of Indian music can not enjoy the protection of
any copyright laws. They conveniently forget the fact that the earliest form of
music writing is found in the shape of rock inscription in Tamil Nadu.’ This
inscription in clear form indicates the names for the sharps and flats of the notes
inthe octave. This inscription which has withstood the fury of nature for almost
thirteen centuries strongly refutes the western allegation of impossibility of
putting Indian music in written form.

The current concepts of copyright which depend mainly on west have been
solely responsible for non-availability of complete copyright protection to
Indian music. To understand this, it is important to know the socio-economic
conditions under which authors worked and developed. Small communities
being the norm in ancient India, creativity was at the root of community living.
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Bards created songs for various festivals. This creation was morc of a duty than
a means of subsistence. The professional musician was born when this group
of creators of music developed their skill and moved from one place to another
and entirely depended on their music for their sustenance. They were patron-
ized by kings and the temple trusts to write, sing and perform in their praise,
Their life was easy and they were earning adequate amounts for their
sustenance. This was a period of glory for the Indian music.

With the British coming as merchants and then taking over the adminis-
tration in India, the musicians were reduced to abject poverty because the
foreign rulers took over most of the kingdoms which supported these musi-
cians. Since these people had come mostly as traders and their interests were
commercial, the gramophone disc manufacturers alsoentered the country. This
gave anew lease of life to local musicians for dissemination of their creations.

Though these gramophone companies were competing with each other,
their approach to local talent was ruthless. For one time payment to these
creators, these companies took away all the rights in the works of these
musicians. Unfortunately, this practice of one time payment for all rights in
one’s creation, which has continued uninterrupted into 20th century is respon-
sible for exploitation of all creative people.

The Indian Copyright Act, 1957 inclear term gives ownership of copyright
in a musical work to the composer by making him the first owner of his work.*
The Act defines composer® of a work as the person who actually composes a
musical work. This means that the law recognizes the right of authorship only
of apersonresponsible for planning, arranging and composingawork. The fact
that he has utilised the materials procured by others is not relevant, if he has
not copied it.

It seems that the Act gives sweeping rights to authors,® but in fact adding
proviso to these rights, the authors are greatly restrained in the exploitation of
these rights by making the employer the first owner of copyright in a work if
executed in the course of his employment or under ‘contract of service’. A
person is presumed to work inthe course ofhisemploymentifhe creates awork
in the performance of a duty under his ‘contract of service’.” A person is under
contract of service if he is employed by another to do work for him under his
control, so that he can direct the time when the work is to be done, direct the
means to be adopted to do the work and control the method in which the work
is to be carried on.

The Indian Copyright Act, 1957 provides that copyright shall, subject to
the provisions of this section and other provisions of the Act, subsist through-
out India in the following classes of work, that is to say :
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(a) original literary, dramatic, musical and artistic works;

(b) cinematograph films; and
(c) records.®

The plain reading of this section implies that the protection is available to
the literary, dramatic, artistic or musical works provided they are original. The
word’ ‘original’ is not confined to a field which has not been explored hitherto
by any other person, either in respect to ideas or material comprised therein.?
The copyright law is not concerned with originality of ideas but with the
expression of thought in print or writing. The originality which is required
relates to the expression of thought, but the Act does not require that the
expression must be in an original or novel form, but only that the work must
not be copied from another work and that it should originate from the author.

~ Thus to be entitled to copyright, the paramount element of novelty and
originality must be present in the musical work.'° The protection of copyright
can not be availed if these are only variations from or additions to an already
existing musical work nor is this available if the old tunes are made use of by
a person."" The musical piece to be original need not essentially be a new
creation, an absolutely new arrangement of an old piece may be subject fit for
protection under the copyright laws. In case where the musical work is more
than a slavish copy with changes, the new composition must clearly show
exercise of creative genius as distinguished from a mere application of
mechanical skill.”2 Unfortunately, in the sphere of popular music the concept
has been narrowed to include slight variation in rhythm or harmony of accent
and tempo to give it the colour of originality."

The Indian Copyright Act designates musical work as any combination of
melody and harmony or either of them, printed reduced to writing or otherwise
graphically produced or reproduced." Thus the plain reading of this section
shows that the musical work in printed, written or graphic representation only
are covered and does not afford protection to the work in its acoustic
terary or dramatic work, copyrightto musical work. doefs
not depend on its merit. Mere collection of notes constituting composition is
a good subject matter and can afford protection to such a composer. The
questioh of infringement can arise only if to an average person the two
melodies sound the same. The lack of musical merit has never been and can
never be an impediment under copyright law."

In India, the best medium for dissemination of music hf’lS becl_1 the Indian
cinema, since music formsan essential and integral partof this medium of mass
entertainment. The Indian Copyright Act makes the composer the author,

consequently the owner of the copyright in his composition' a;]]::l the proFlucer
or owner of the film on its completion as its author or owner.” According to

representation. Like i
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Indian Act, “the copyright in a cinematographic film or record shall not affect
the separate copyright in any work in respect of which or a substantial part of 3
which. the film. or as the case may be, the record is made”."* This coupled with
other provisions open up possibilities of multiple rights in the inputs that have
gone into giving the film its final form by showering an exclusive right on the
author of a musical work an exclusive right to perform the work in public.”?
Unfortunately, the Act also showers the owner of the film with the right to

cause the film to be seen and heard in public.?’

This right given to the composers for public performance cannot possibly
be exploited by them since the film maker whohasa conflicting right of public
dissemination always binds them by “contract of service’ rather than “contract
for service’.

This conflict of interest between Indian Performing Rights Society and the
Exhibitors Association of India came before the Supreme Court of India in
19772 In 1969, the IPRS imposed fees for public performance of composers
of musical works. Copyright Board having jurisdiction under section 35 of the
Act held that the composers of music retained copyright in musical works
which formed part of the sound track of the film if these works were written
and the composers had not validly transferred these rights to the owners of the
film.2 The High Court while reversing this decision of the Copyright Board
held that the producer of the film becomes the first owner of copyright where
there is valuable consideration. Composer can claim copyright only if the
producer by agreement in writing and signed by him allows the composer to
retain the copyright inmusic which forms part ofthe film. Thus, the High Court
made it amply clear that the composers of music had no copyright in such
musical works which could be validly assigned to the Performing Rights

Society.

The Supreme Court in appeal took up two questions:

(a) Are existing and future rights of composers entitled to assignment
under sections 18 and 19 of the Copyright Act, 1957?

(b) Can the same rights be defeated by a film producer with the help of

section 17 of the Copyright Act, 1957.

The Supreme Court while reversing the ruling of the High Court on the
question of composers’ rights of assignment held that the composers and
lyricist have a right of assignment present and future by virtue of sections 18
and 19 of the Indian Copyright Act.Z Onthe second questionthe courtaccepted
the possibility of conflict of interests between the two. The court, in order to

settle the dispute, invoked the principle of “harmonious and rational construc-
tion” and negatived the idea of «mechanical construction”. The court

observed:
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According to proviso [b] to section 17, when a cinematograph fil

producer comm issions a composer of music or a lyricist %or Fr)e]wl md
or valuable consideration for purpose of making his cinemato r:rh
ﬁl|]1 or for composing music or lyrics i.e. the sounds for inc%)r I:J-
ration or absorption in the sound track associated with the film phe
becomes the first owner of the copyright therein and no copyri,ght
subsis'ts in the composer of the lyric or music so composed, unless
there is a contract between the composer on the one hand, and the

producer of the film on the other.

From the above, it is clear that the court held that the rights of the
composers and lyricists can be defeated by the film producers by taking the
help of section 17 of the Copyright Act. This ruling of the Supreme Court
somehow overrides the views expressed in 1968 by Andhra Judge? who had
held that an author engaged on a fixed remuneration is not the servant of the
publisher and unless a contrary view is expressed in the contract, the copyright

vests in the author.
ecide the question of copyright when

must proceed with abundant caution
me Courtdid

onflicts.

The Andhra decision shows that to d
section 17 of the Actis involved, the court
before denying the rights to the authors. Unfortunately, the Supre
not go in for close analysis which would have revealed many more ¢

It could have found that the Act clearly defines and allows multiple rights

! unaltered by assumed rights of the film producer. The scrutiny would have

revealed the clear protection afforded by the Acttothe combination of melody

and harmony and notthe material on which itis printed or graphically reduced.

: The Supreme Court’s decision has, therefore, by notputting em phasisonterms

; of contract and findings on the basis of evidence, continued the uncertainty

| which allows the continued exploitation of composers and Iyricists by owners
of the copyright in films of which music is an essential part.
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TORTURE AND DEATHS IN POLICE CUSTODY — A
VIOLATION OF RIGHT TO LIFE

' Balvinder Kaur

Right to life is-an evolution from the condept of natural rights. Natural
rights are inherently moral rights which every human being at all times ought
to have simply because of the fact that he is a rational and a moral being.! The
natural rights are given by God to man. They are inherent, fundamental and
sacred rights which can neither be taken away by any individual nor be
restricted by any authority.?

The doctrine of natural rights passed into a realm of practical reality and
influenced the drafting of the Magna Carta (1215 A.D.), British Bill of Right
(1689), The Declaration of Independence (1776), The Declaration of Right of
Man and Citizen (1789) and formed part of the US Constitution.? Gradually,
the concept of natural rights developed. The traditionally known natural rights
came to be known as fundamental rights in modern democracies.* The US
Constitution served as a beacon. Taking a cue from it almost every modern
constitution contains a chapter on fundamental rights. The constitution makers
of India also incorporated them in Part III of the Indian Constitution and called
them “Fundamental Rights.” The Indian Constitution guarantees the right to

life under Article 21, which reads as;
“Protection of life or personal liberty —

No person shall be deprived of his life or personal liberty except
according to procedure established by law.”

It guarantees right to life and personal liberty as our fundamental right
which nobody can be deprived of except according to procedure established by
law, The right to life includes the right to live with human dignity and all that
goes along with it, namely, the bare necessities of life such as adequate
nutrition, clothing and shelter over the head and facilities for reading, jwriting
and expressing oneself in diverse forms, freely moving about and Tnixlng and
comingling with fellow human beings.® It also includes protection against
torture or cruel, inhuman or degrading treatment in any form. It was held by
Bhagwati, J., that any act which damages or injures or interferes with the use
ofany limb or faculty of a person, either permanently or temporarily would be
Within the inhibition of Article 21 of the Indian Constitution.” Everyone has a
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right to live with human dignity. Neither the Central Government nor the stage
government has the right to take any action which will deprive a person of the
enjovment of these basic essentials.”

The responsibility of protection of the right to life lies in the hands of the
government of the country and its various organs. Ina democracy, policeman
is a custodian of law.? Police is the branch of the government which is charge
with the preservation of public order and tranquility, the promotion of the
public health, safety and morals and the prevention and detection of crimes. 10
The police while being a visible symbol of the authority of the government are
expected to safeguard the interest of citizen with regard to their basic right.!
But the protectors of these rights have become their major violators. There are
numerous incidents of torture and deaths in police custody. Torture by police
comes into the picture during interrogation. Police isunder a legal duty and has
a legitimate right to arrest a criminal and to interrogate him of an offence. But
the law does not permit a policeman to use third degree methods or torture of
the accused in custody during interrogation with a view to solve the crime.
When a policeman indulges in third degree methods he only degrades himself
to the level of the criminal or perhaps he compares even less favourably with
the criminal in his custody.'? Torture by police becomes an issue of concern
when those who are entrusted with the task of protecting the life and liberty of
the people violate it. It further degrades the image of the police.

“Torture” has not been defined in the Constitution or in other penal laws.
“Torture” of a human being by another human’ being is essentially an
instrument to impd;e the will of the “strong” over the weak by suffering.”
Torture includes any harassment that causes suffering, physical or mental.
Rudeness by word of mouth, repeatedly callinga man to the police station, and
then making him wait for long hours is also a brutality of a kind." Physical
assault, denial of food, drink, sleep and toilet facilities, continuous interroga-

tion over Iéng period, use of third degree methods, stripping of men and - 3

womenfolk, rape of women and death in police custody are the ways of torture
by police.' Torture and deaths in police custody is a daily routine in one part
of India or the other, though the type of torture inflicted and the number of
deaths in police lockups varies from state to state. The victims are ordinarily
men and women mainly belonging to the socio-.economica]ly-disadvantaged
strata of the society, their defencelessness as a factor grows against them.

In this background there are certain key questions which require consid-
eration and in this paper an attempt has been made to answer them. They are -
(1) What is the protection provided against torture by pol iceatthe international
and the national level? (2) What is the judicial response to torture and d?aths
in police custody? (3) What remedial measures can be adopted to gradlcate

torture and deaths in police custody?
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Thereare various provisions provided for protection against torture by tl

police, both at the international and national levels. Intcrnaliorlnll m )1; s
of the United Nations have committed themselves to promote z;ndy;cs cﬁl:‘,t ?'S
and observance of individual rights and freedoms. The philosoph p( f tIDr
United Nations Charter affirming the dignity of man based on thg }i’II;rs :;'
social justice finds reflection in the Universal Declaration ofHumanF;?.ights o

The Covenant on Civil and Political Rights, 1966; the Covenant on
Economic, Social and Cultural Rights, 1966 and the Optional Protocol on Civil
and Political Rights, 1966 were adopted to give life and content to the
Universal Declaration of Human Rights. These documents are a source of
inspiration for national and international efforts to promote and protect human
rights and fundamental freedoms. They are binding commitments and legal
obligation made in the international arena by a state towards its own citizens
and others. The provisions of these four documents have influenced various
national constitutions.!” India is one such example. Part III of the Indian
Constitution which deals with fundamental rights reflect the civil and political
rights as mentioned in the Universal Declaration of Human Rights.

There are two instruments i.e. Code of Conduct for Law Enforcement
Officials adopted by the United Nations General Assembly on 17th December,
1979 and Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment adopted by the United Nations General Assemblyon

10th December, 1984. The first instrument is a code of conduct for those who
ey shall respect and protect human

h of persons in their.custody.'® The
take effective legislative,
ts of torture in any

exercise police powers stating that th
dignity, prohibits torture, protect the healt
second instrument requires each state party to
administrative, judicial or.other measures to prevent ac

territory under its jurisdiction.”

All these instruments have served as beacon lights showing the path of

justice and humanity to all the Nations.
ndiaand the penal laws provide various provisions for

The Constitution of I
ice in India.

the protection against torture by the pol

Article 21 of the Constitution of India advances the object of Article 3 of
the Universal Declaration of Human Rights which provides for right to l.ife_:,
liberty and security and also Article 6 of the International Covenant on Civil

ry human being has the inherent

and Political Rights 1966, which says that eve
right to life. The Supreme Court of India has declared any f?rm. of torture or
cruel, inhuman or degrading treatment, death in custody during !nvestlgat.lon

. life and within the inhibition of Article

orotherwise to be a violation of right t0
21.»
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Sections 330 and 331 of the Indian Penal Code deal with causing hurt and
grievous hurt respectively for the purpose of extorting con fc:-;sionlor tocompel|
restoration of property. The principle object of these sections is to prevent
torture by police. The offence is complete as soon as hurt or grievous hurt jg
caused to extort confession or any information. The police officer by inflicting
hurt or grievous hurt becomes party to a crime or offence punishable under the

Indian Penal Code.

The statutory right of the police to carry on investigation is available under
Chapter XII of the Criminal Procedure Code i.e. sections 154 to 176. Section
164 of the Cr. P.C. provides that any Metropolitan Magistrate or Judicial
Magistrate may record any confession or statement made to him in the course
of investigation. No confession shall be recorded by a police officer on whom
any power of a magistrate has been conferred under any law. Section 57 of the
Cr.P.C. providesthatno police officershall detain in custody a person formore
than twenty four hours and the detainee has to be produced before the nearest
magistrate. It is the duty of the magistrate under section 54 of the Cr. P.C. to
inform the arrested person about his right to get himself medically examinéd
if he has complaints of physical torture or maltreatment in police custody.
Section 176 of the Cr. P.C. makesit obligatory on the nearest magistrate to hold
an inquest into the cause of death of a person in the custody of police.

Sections 25 and 26 of the Indian Evidence Act provide for confessions to
police officer by the accused while in custody of the police. Section 27 of this
Act provides as to how much a confession or information received from an
accused may be proved. The significance of these three sections is to protect
the person charged with crimes from being exposed to illtreatment by the
police. It is a substantial rule of law that confession made to a police officer in
the absence of a magistrate is inadmissible in the court of law.

The Supreme Court of India, through progressive and humanistic interpre-
tation has enlarged the scope of Article 21 so as to include within its purview
the rights of the suspects and the accused with a view to protecting the interest
of innocent and preventing abuse and misuse of police powers. By doing this,
the Supreme Court has elevated immunity against torture and deaths in police
custody to the status of fundamental right under Article 21 though it does not
specifically enumerate it as a fundamental right in the Constitution. The cases
on torture and deaths in police custody can be classified accordin g to the
measures and guidelines delivered by the apex court. The classification is as
follows - (1) state responsibility which includes guidelines to the State
Government guidelines to the District Magistrate, free legal service, compen-
sation by the State; (2) individual responsibility; (3) tortious act.
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| The Apex Court directed 1hp state authorities to re-educate & inculcate in
the constabulary the respect for human being,2' to ensure that th
requirement to produce an arrested person before a Judicial Ma lristratt y l'cI%?’
24 hours of the arrest is scrupulously observed.? In Sheelu Ba%we v Z:’”I 7
Maharashtra®, the Supreme Court directed the govern men£ to - r:cje .
pamphlets in local languages setting out the rights of the arrested Persins :r?;
these pamphlets to be placed in each police station & read out to all the
detainees. Also that the women detainees must be kept separate from the male
detainees and a women officer present during interrogation of women detain-
ees. Verma, J., in Nilabati Bahera v. State of Orissa® held that it is an
~ obligation of the state to ensure that there is no infringement of the indefeasible
right to a citizen to life except in accordance with the law while the citizen is

in its custody.

It is the duty of the Magistrate or the Sessions Judge before whom an
accused appears to inform the accused of his right to free legal services.”

Judicial activism has led to the granting of exemplary compensation under
Article 32 of the Indian Constitution to the victims of police atrocities. Grant
of compensation not only provides some succour and recompense to the
unfortunate victims of police torture but also serves as a preventive measure
to some extent. The Supreme Court in Rudal Shah v. State of Bihar** for the
first time openly declared that compensation ought to be paid for the violation
of right to life under Article 21 of the Indian Constitution. The court ruled out
that the state must repair the damages done by its officers by paying compen-

sation to the victims. But there is no basis for the quantification of the amount
is the reason that the amount of monetary

Quantum of compensation depends on
e who decided the

of exemplary costs. And this
compensation varies in various cases.
peculiar facts of each case or is left to the individual judg
case.?’ The court has further pointed out in a few cases that it would be open
to the state to recover the amount of compensation from the police officer who
inflicted torture on the accused. So the individual police officer is made

responsible for his illegal acts and also liable to pay fine and face rigorous
ar Sharma v. State of

imprisonment. The Supreme Court in Gauri Shank :
U.P.,”® the Calcutta High Court in State v. Sunil Biswas®, the Karnataka High
the concerned police

Court in ¥, Shekhar v. State of Karnataka™ have ‘made e cor
officials liable to pay fine and have also awarded rigorous imprisonment. Few

1 1 31
cases have been directed by the Supreme Court for the CBI to investigate.
lice, Delhi has held that the state is liable
derthe law of torts and thatan action for
battery, assault, false imprison-
terated in Golaka Chandra

Ray, J., in Saheliv. Commr. of Po
for the tortious act of its employees un
damages lies for bodily harm which includes
ment, physical injuries and death. The same was rei
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Jainv. D.G. Police.?* This point was also discussed in Ni!a_bcm: Ba_'h.era V. State
of Orissaand it was stated that sucha claim is based on stnct.lmbl'hty made by
resorting to a fundamental right in addition to the remedy in private law fo,
dnnmgc; for the torture resulting for the contravention of the fundamenta|

right.

The Indian judiciary has no doubt been very sensitive to the torture and
deaths in police custody. The judiciary has notonly provided justice to the kins
of victims of police excesses buthas also been policingthe police. To make this
a living reality for all, some practical correctional steps and measures are
required to be taken by the police as well as the society at large — the people,

the politicians, the bureaucrats, and the media.

It is necessary to remove the deficiencies found in the legal provisions of
India. An amendment of section 54 of the Cr. P.C. making medical examina-
tion compulsory and mandatory before and after the police remand is necessary
which would benefit the accused. The Law Commission of India has recom-
mended in its 113th Report the insertion of a new section 114-B in the Indian
Evidence Act to provide for a rebuttable presumption by the court against the
police officerhaving custody ofa person of causing the injury when itis proved
that it was raised while the person was in custody.**

Intensive education and training of the police personnel at all levels is the
keystone of bringing up a humanised police. The object of training should be
to make the policemen skilled, competent and to have a sense of justice
righteousness, professional ethics. Since torture and death in custody take
place during the interrogation of suspects, the interrogating officers should
possess these qualities which would reduce use of force.

It is important to encourage the use of modern techniques of investigation.
Scientific aids cover a wide variety of services ranging from the sophisticated
forensic laboratories to a small simple equipment at the police station level for
lifting finger prints. There should be a supply of lie detectors, recording of
evidence by audio visual computers, trained technicians, foot print and finger
print experts, photographers at the police station level. This would help the

police in collecting evidences.

The mass media can help in strengthening the police-public relations and
can also police the police. This can be done by way of advertising and
awakening through radio, television, newspapers, slogans, posters, leflets,
tapes, calenders, etc. Delhi Police is the first police': organisation in the.whf}le
ntry to have employed this modern tool very sincerely with the objective
ducating the people, and séeking their co-operation. This has
ful. This kind of technique should be adopted by the police

cou
ofinformingande
been quite sUCcess

b s il Sha &
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in other states also.

The non-governmental organisations
police organisations and the people at |
sssistance 0 curl? the violation of fundam
up such cases, give the victims
court. There shouldalsobeanor
(0 act as a watchdog and provid

file.

Monitoring of torture and deaths in police custody is very essential. The
government officials are not conscious of the fact that it is a grave crifme and
needs attention. There are no datas, records, or statistics available on torture
and deaths in police custody. If there is torture, it is a crime under hurt and
grievous hurt of IPC. It_is very strange that all cases of torture and deaths in
custody are a crime under IPC yet it is not mentioned anywhere in any of the
national institute dealing with crimes e.g. National Buraeu of Crimes and
Records. The same IPC offences, when committed by policemen against
suspects and victims become much more grave and serious. It should be listed
separately like any other offence only then its importance and necessity to curb
will be realised.

(NGOs) should also be encouraged.
arge should give them al| kinds of

. entalrights. These NGOs should take
assistance and also take up their cause to the

gani satmn.of the police officers who are retired
e counselling and guidance to police rank and

What is essential for protecting right to life is a police system and a police
force with efficient and scientific techniques which would help in reducing the
use of force, torture and third degree methods. The police being the central
agency of the criminal justice system cannot function in violating the human
rights. It has to function with all other institutions which make it functional i.e.
the prosecution, ‘advocates, judges and functionaries in the correctional
services. All have to come forward and take initiative to eradicate torture in

police custody.
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UNDERSTANDING THE RAPIST, RAPE VICTIMS AND
THE LAW OF RAPE

Harish Chander*

L. INTRODUCTION

Inthe year 1990, the incidents of rapes against women were 9,518 and the
figure of rape victims increased substantially to 12,31 5,'inIndia. The trend is
alarming as to how and in what direction our society is drifting as regards the
inhuman attitudes of men towards women. The increase ofthe incidents of rape
against women are reported to be similar in all age groups of victims of rape.2
Much more alarming is the fact that the incidents or Paedophiliai.e., incidents
of child rape are increasing at phenomenal rate. It is reported that the incidents
of child rape averaged around two cases per day. In the year 1993, 634 child
rapes were reported and it rose to 734 in the year 1994 showin g the increase of
15.8% in a year. Caution may be added that the above figures are only the
reported cases of rapes in all age groups.® It is believed that only a few cases

are reported about rape victims particularly in the cases of child abuse and child
rape incidents.

Rape by a man of a woman ora child is the most inhuman act of aggression
and violence against women and the law of nature which expects men to protect
and respect the integrity, dignity and womenhood of women by men. Morally
and legally, it is an intrusion to the privacy of awoman and is a violation of her
rightto be respected, protected, loved and of her freedom of life. Being a human
being who is supposed to have intellect and reason it is expectfad of men not
to disrespect women. The very act of rape by man of woman is outtl'ageous,
‘inhuman against the conscience of men and women’s role in society and
disturbs the soul and conscience of women particularly.

I1. WHO ARE RAPISTS?

All men do not have criminal tendencies to rape a women. It is true as a
Natural phenomenon that men are alwaysattracted toward's. women e}nd allmen
do not commit rape or intend to rape. The law of nature is that- it is the male
SPecies which always like to cares and please the fem.ale species. The point
Which this writer wants to convey is thatrapistsare certainly .0f different mental
Make yp than the normal male species or men. And rapists are absolutely
abnormal men though one may find rapists from all walks of life and are to be
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found among all age groups, economic strata, rm?c.s. religions, nationg and
societies. In India when the institution of joint families was prevalent an the
the incidents of rape were rare. However, wiy,

cities particularly the metropolitan cities e
menace of rape against women has cscnlatcc.i trt.:mcndously. It appears from the
statistics given above in this paper that the incidents of rape against women jg
:1ssuminqgnlarm ing proportions alongwith the growth of free.market economy
in India and the incidents of rape victims may be shocking in future.

society was a village society
industrialization, and growth of

The rapists are basically pathalogical people who grow in the broken
homes or disturbed families, excessive drinkers, drug addicts, moneyed clasg
men who make riches through illegal means and the like. Rapists do not
commit only the crime of rape against women but they commit multiple
crimes. Ifthe rapists is sadists person then itis notonly rape but he isalso likely
to commit murder, grievous hurt, dacoity, robbery, smuggling, illicit distilla-
tion of liqour, etc. Ifthe rapist isa child rapist he is also likely to commit crimes
of cheating, embezzlement, forgery, theftetc. In other words, therapistisasign
and signal of alarm in society, because the rapists are likely to commit crimes
as listed above. And therefore, the society has to be very concerned and careful

about rapists.

At the same time we should not be oblivious that in some cases even
woman may exploit aman by raising the false pretence of rape of herself or her
child. The illustrative case of Satish Mehra v. Delhi Administration and
another' (Criminal Appeal No. 1365 of 1995 dated 31-7-96) is a very serious
pointer to prove the point. It is submitted that many feminist writers both men
and women have negligently commented about the case without reading in
depth and finding ratio decidendi of the case and have carelessly criticised the
Supreme Court judgement.

In Satish Mehra v. Delhi Administration’, the Supreme Court was sup-
posed to decide whether the Sessions Judge should frame charge of sections
354 and 376 read with section 511 of IPC, against the appellant. In this case,
Satish Mehraand his wife Anita were married and living in New York.Butthe
married Ii.fe was admitted by the wife “extremely painful and unhappy from
the very inception”. They had a daughter Nitika and the wife Anita was
suffering from some kind of psychiatric condition. The wife had siphoned of
huge amounts in the bank accounts in India by forging the signatures of her
husband with the help of her father. The appellant husband was prepared t0
fo.rego the bank accounts and also obtajn divorce but was not prepared to part
w:t.h the custody of children includin g Nitika on the ground that it would not
be in the mtere:st of the children that they should live with Anita: The wife
because of strained relationsh; p with the appellant husband and in vengeance
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filed a complaintagainst the husband at the police station in USA alleging that
her husband has sexually abused the daughter Nikita then aged four year. The

olice in the United States after conducting detailed investigation concluded
that the allegations of incestuous abuse are untrue. The family court in New
york had ordered that custody of the children be given to the appellant
husband. Meanwhile, the wife hasreturned to India with her children. The New
York court had also issued the warrant against Anita, the wife, for the custody
of children to be given to the husband.

- The case against the husband in India was again based on the complaint of
the wife Anita who complainedto the police under sections 498-A and 354 IPC
and the police officer investigating the crime moved the Sessions Court for
framing the charges after adding yet another offence of rape under section 376
of IPC. The Sessions Judge dropped the charge of section 498-A IPC but did
frame the charge undersections 354 and 376 read with section 511 IPC. On the
above facts, finding the wife has already harassed the husband falsely by filing
the complaint against her husband in the USA, the Hon’ble learned Justice K.T.
Thomas speaking for himself and Justice M.M. Punchi decided that if at the
stage of framing the charges the Judge does not finds sufficient ground to
proceed against the accused then he shall discharge the accused under section
227 of the Criminal Procedure Code, 1973 which reads as follows :

Discharge—1f, upon considerationof the record of the case and the
documents submitted therewith, and after hearing the submissions
of the accused and the prosecution in this behalf, the Judge
_considers that there is not sufficient ground for proceeding against
the accused, he shall discharge the accused and record his reasons

for so doing.

Under the above circumstances, the Supreme Court very wisely decided
that under the special situation of the case no useful purpose would be served
if the trial is allowed to be continued when in fact it would in all probability,
because of the vengeful nature of the wife, the Sessions judge would notbe able
to convict the accused husband. In such cases, the question is, should the
husband be just harassed by keeping the protracted trial on false accusation
against him? This writer is of the view that in the quest for figures of women,
which he advocates for women false charges by women in general and wives
in particular should not be encouraged by the women activists. Such-activism
would lead to disharmony in the society in which men, women and childrenare

equally concerned.
| 111. ABOUT THE RAPE VICTIMS

o deplorable that it shatters the

The effect and consequences of rapes are s _
: tims but also of the society as

confidence and soul not only of the women vic
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hole. In this respect, the Supreme Courtin Bodh:.mrm*a.s‘G'anmmv Luk
a whole. e FHOrg

Chakraborn® very cog?ntly ohscr.vcd lh_rit m‘&c 1.5 hot only a crime Againgy
women, itisacrime aganst the ct.mrc society. OI_C(IJVt?r, the cour.t Opined thag
itisacrimeagainst basic humanrightsand 1.5 also wp ative 0flhc Wtuc[im ' Most
cherished fundamental right, namely the right of life contained iy, Article 21,

In rape cases particularly in ]Ildifl, if looked at from Proper perspective il
from the women victims point of view and psychologrcnal,. biological, mora]
and societal structure, one would observe thata woman victim of rape ay not
be able to stand the social stigma and have enough courage even to report the
matter to the police. Moreover, it is also true that in the male dominated society
of India, inspite of the heinous crime against women, women victims are
looked with a sense of hatred and stigma against the women instead of hatreg
against the rapists.

In State v. Ramkaran and others (a case decided by the District and
Sessions Judge at Jaipur inthe year 1995) where a lady Bhawani Devi who was
employed inaRajasthan’s Women’s Development Programme called ‘Sathin’
atgrass root level was gang raped by five persons when she tried to stopachild
marriage as partof heractive duty. Firstofall the local police refused to register
a case against the rapists. The hospital asked that she should get an order from
the Magistrate and even the Deputy Superintendent of Police still refused to
register her complaint. It is only after she made frantic efforts that a complaint
could be registered. And even the Sessions Judge at Jaipur acquitted all five
accused giving the reasons that rape is usually committed by teenagers and
since the accused are middle-aged and therefore respectable, they could not
have committed the crime. An upper caste man could not have defiled himself
by raping a lower caste woman. If such decisions keep on comming from the
courts then it really strengthens the suspicion of women that the Indian society

has a deep rooted gender bias and even the prejudices and biases relating to
castes are still deep rooted in India.

IV. CRITIQUE ON THE LAw OF RAPE IN INDIA

. The object of this paper isnotto explain the whole law of rape butto merely
pointout the scheme, utility and weakness under the present Indian law. Rape
Is defined under section 375 and punishable with life imprisonment or with

lmp_risonmcnt of either description for a term which extend to ten years under
section 376 of the IPC,

othe;I- ?gr(ri:gztﬁﬂ:at tl.le definition of rape should be chan ged inorderto inc‘lllﬂi‘s3

like fingers Orig rll"lslo"s on the body of a woman or insertion of other -Obje:fa

Bk ‘; ; ottle or stick or any other insertable object in the vagina 0!
stead of penal penetration in the course of carnal intercourse. ThiS

Lndinaeels
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writer is of the _Vicw that there is section 354 1pC which is
qssault o crimn_ml force to woman with intent to outrag(;. |[12$
is punislmble with imprisonment for a term which may extend to t
Therefore, if an assault is made or criminal force is used with t(: e
outrage the modesty of a woman, culprit can be punished und::' It!}]1tcnt ¥
provision ofthe IPC. Itistrue that there is no other provision apart from s: :'ald
354 IPC which may punish the offender more severely for insertin ﬁncr;?n
bottle, stick or any other object under the law. It is suggested that the c?eﬁ n%tios:;
of rape should not be changed because it is an offence against a woman only
when penal penetration is done by a rapist and traditionally that is the correct
language used forthe purpose of rape. However, a new provision under the law
is needed which should punish the offender for inserting finger, bottle or any
other object in the vagina with the object of satisfying lust. In Smt. Sudesh
Jakhu v. K.C.J. and others’, Jaspal Singh, J., of the Delhi High Court, has
rightly held that intrusions of other objects in the vagina cannot be brought to
convict a rapist under section 376 of the IPC. The learned Judge in the above
said case very cogently remarked :

The concept of crime undoubtedly keeps on changing with the
change in political, economic and social set-up of the country. The
Constitution therefore, confers powers both on the Central and
State legislatures to make laws in this regard. Such right includes
power to define a crime and provide for its punishment. Let the
legislature intervene and go into the soul of the matter. Rape is a
serious matter though, unfortunately, it is not attracting serious
discussions. Not even in-Law Schools. The seriousness of the
offence with respect to oral intercourse or vaginal penetration
otherwise than with penis is realised though involves an act or
sadism which is likely to cause the victim for greater pain and

physical damage than rape itself.

Therefore, itis suggested thata stringent provisirtm unf}er the IPQ isneeded
for punishing the offenders for penetrating other objects in the vagina and for
the oral intercourse. Further, custodial rapes by a public servant, intercourse by
Superintendent of Jail and remand homes efc; intercourse by any member of
the management or staff of hospital are punishable under sections 376 to 3'7_6
DIPC. And section 376-A IPC punishes a separated husband for rape with his
wife during the period of separation for a term of two years.

The writer is of the view that definition of rape is p'erfect and should not
be altered. The only thing which is desirable thatthe pumshme.:nt may be nﬂllade
stringent in the case of separated wife’srape and forth.e custodial rapes asthese
Kinds of rapes involve breach of trust of the person In custody.

ant to punish an
modesty which
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V. SOME OTHER SUGGESTIONS

(@) SO far under 1hc‘ In.w there is no clear provision for ——
npensation to the rape victims except thata fine can also be imposeq o, t[}:

s regard, it 1S Su ggested there should be a provision for copy e
tims of the rape by imposing heavy fines at least on thelifi:nl;
mpensation should be classified according to the catcgowif

d this writer suggests that following categories of rape victim; -

col
rapists. In thi
sating the vic
rapists. The 0
rape victimsan
() Child below seven years.
(iiy Above 7 years to 14 years.
(iii) Above 14 years to 21 years. .
(iv) Above 21 years to 35 years in case of married women.

(v) Above 21 years to 35 years in the case of unmarried women.

(vi) Above 35 years.

(b) The above classification can also be useful for sentencing a rapist -
because the consequences and impact on the psychology of the above catego-
ries of rape victims is distinct from one another.

(c) Fortherecidivist rapist, it is suggested thata separate provision under
the IPC should be introduced which should provide for the punishment of
castration as the only punishment under the law.

Ifthe above suggestions are seriously considered by the Law Commission
of India while suggesting the reforms in the law of rape and ultimately adopted
by the Parliament then these would go a long way in respecting, protecting and
healing the wounds of the rape victims. |

Above all, it is suggested that the court dealing with rape offences should
be sensitive towards the conditions of the rape victims and award punishments
to rapists with great seriousness towards the women conditions in the Indian
society.
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succession. Anim pression is created thcrc!'orc, that whatever may be , ety
of property, beita house, cash, cloi]ICS, vehicle, shop orevenhouseholg £00ds
adaughter hasan equal claim overitnot merely of ownership butalso of, fi gh;
to possess, enjoy and alienate it il:l the same manner as a son. The req[y
however is somewhat different while going through section 23 of the HgA’

Section 23 of the HSA reads :
“Special provisions respecting dwelling ho

Where a Hindu intestate has left surviving him or her both male and
female heirs specified in class I of the Schedule and his property
includes a dwelling house wholly occupied by members of his or
her family, then notwithstanding anything contained inthis Act, the
right ofany such female heir to claim partition of the dwelling house
shall not arise until the male heirs choose to divide their respective
shares therein; but the female heir should be entitled to a right of
residence therein; provided that where such female heir is a
daughter, she shall be entitled to aright of residence in the dwelling
house only if she is unmarried or has been deserted by or has

separated from her husband or is a widow.”

Accordingly, the right of ownership of a female class-I heir is narrowed
down to a right of residence only. What they are denied is a right to have their
shares partitioned and specify it, and alienate it till the male heirs choose to
divide the rest of it among themselves. Where the female heir happens to be a
daughter, her ownership is withouta right of residence and demarcation of her
share unless she is unmarried, widow, or is deserted by or is separated from her
husband. The purpose envisaged by the legislature for enacting this provision
is to prevent married daughters from coming back on their own to the dwelling
house and to defer its actual partition until the male members occupying it
choose to destruct their joint status. The reason for the inclusion of this section
in the HSA was explained by the Madras High Court in Mookkammal V-
ChitravadivammaP in the following words :

use

Section 23 of the Hindu Succession Act, appearing in the chain of
sect.ions of the codified Hindu law is intended to respect one of the
ancn_ent Hindu tenets which treasured the dwelling house of the
family as an impartible asset as between a female member and 2
male member. In order to perpetuate that memorable intentions of
Hindu families, Parliamenttook that auspicious aspect into consid-
eration while codifying the Hindu Law.

prcserved

That it is based on an ancient tenet; and its impartibility is to be
herefofe

only between a male and a female and not between males only is t
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injustice to the single male heir and the very object with which the
séction has been enacted would be completely nullified. In such
ardship that would be caused to the female heir in not
is certainly relatively less than the
he single male member.

cases the h
being able to claim partition
injustice that could be done to t

What is noteworthy here is that the judiciary was concerned, that if the
brother (who is the owner of half of the property only) is notallowed to use apg
occupy the share of his sister (Who is the owner of the other half), it will cayge
gross injustice to him. But where the sister is not allowed at all to use, or evep
occupy her own share, the hardship to her is less than the hardship of the
brother. Since when, is our judiciary advocating, that a person on his own
should be allowed to use and occupy somebody else’s property without her
consent, and they have not stopped at the share of the sister. They have
extended the application of section 23 to all class-I female heirs, including the
mother and the widow of an intestate. Even a mother is incapable to have her
own share ascertained and rent it out if she is financially not independent,
without the consent of her son. The same goes for the interstate’s own widow.
Does the judiciary really understand the implication of this interpretation and
the judgement? They are notonly interpreting section 23, but are justifying the
right of a brother, son or a grandson to enjoy the share and property of
somebody else (sister, mother, or the grandmother) against her wishes. It is
unconstitutional and violates her rights to own and enjoy her property.

Such reasoningappear to be incorrect on the face of it. The sisterisnoteven
looking at the share of the brother. She wants what rightfully belongs to her as
she is also the progeny of the same parents who were the owner of the house.
Yet our legislature and judiciary tell her to wait till her brother on his own
decides to give her her share. The brother on the other hand has his share well
protected, and is using the share of the sister also and if he is not allowed to do
so, the judiciary says it is injustice to him. What is the job of the judiciary? To
dispense justice or injustice, one fails to understand. Recently, in Narashimaha
Murthy v. Susheelabai’, the Supreme Court had the opportunity to interpret
section 23, and hopes were raised of women that the court would give 2"
interpretation, which would do justice, and would not jealously guard the
interests of men atthe cost of doing injustice to women. Unfortunately the court
notonly adopted an orthodox approach, but went on to hold thatthe expression
“Male heirs” used in section 23 includes a single male heir, and even th" ¥
the intestate has left behind a single male heir; and though the fact of partition
would never arise; the sister has no option but to wait till the brother on hisown
decidesto give her, her share. The Hon’ble judge failed to note, that the matt®

had come to the court only because the brother had refused to part with et

share, and has been contesting-on the grounds of incapability of the siste 5

[P
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offect partition. If a man refuses to give to his sister what rigl

(o her, and when she approaches the court for justice co;ltc”::’ 'Itﬁl”y belongs

secks aSSlSt.ﬂnCC from the court to take her share, takh;g 'shclfes blﬂf.cla:m, :Tnd

23, should 1t bc.PFOPEI‘ for the court to say, that she has .to wa‘; t'ﬂ“nd i

on his own decides to give her share. If he doesn’t do it nqowI Ih ﬂw‘ g

s0in future? Can the court extracta promise from the brother ’tl::t ?’n‘fE:ItLlr]: ?12
)

should give the share to the sister? To quote the court :

The purpose of law is to prevent brooding sense of injustice. It isnot
the words of the law, but the spiritand internal sense of itthz;t makes
the law meaningful. The letter of the law is the body but the sense
and reason of the law is the soul. Therefore, pragmatic appraoch
would further the ends of justice and relieve the male or female heir
from hardship and prevent unfair advantage to each other.”

High sounding words do not really dispense justice when the end result is
overshadowed by parochial and orthodox attitudes. Unfortunately, the court
could not interpret the spirit and internal sense of law to do justice, despite
claimingthata pragmatic approach would further the ends of justice. The court
ended up adopting an orthodox approach taking shelter behind ancient tenets

and protecting their sanctity.

The court further held that tl
sanctity of the dwelling house, 50

uld also like to preserve the

1e daughter wo
partitioned at her insistence:

it should not be

reserve the ancestral house in the memory of the:
lusive preserve of the son alone.

r is not the exc
Id be anxious and more reverential to preserve

to perpetuate the parental memory:

nof this dwelling house; she had made it amply

otwantinthe present circumstances to preserve
| contrary to what is

, something exactly
Jost if two brothers

tity of the house get
Id be effected if the sister, or the
tion? K. Ramaswamy J. 82Ve

£ section 23 as interpreted in

The reverence top
father or the mothe
Daughters too wou
the dwelling house

By filing a suit for partitio
cleartothe court thatshe doesn
its sanctity, yet the court presumes

intended. Further, does not the sanc
partition it. How the sanctity of the house would
mother, or the widow of the intestate seek a partl

various examples to show how the application 0
the current ca}l would prevent the brother from being thrown on roads. He
held:

Take a case of Hindu male of female owning 2 flat in me;c;pcl);lf?t

or major cities, like Bombay etc. with tWo nl'oom t;ne?rﬁﬁ;nc

behind by a Hindu intestate. [t may not be p

for convenient use and occupation 0¥ bo

esonan

and to be sold out.In thateventth
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aughter would coolly vffallk away with her share
¢ causing grcnt.lnjust:cc to the son and
/shelterless. With passage of time, the
female members having lost their moo'ri.ngs in the parental family
after marriage may choose to seek partition though not voluntarify
but by inescapable compulsions and cpnstramed to seek partition
and allotment of her share in the dwelling house of intestate fathe,
or mother. But the son with his share of money may be incapable
to purchase a dwelling house for his family and the decree of

partition would make them shelterless.

Take yet another instance, where two room tenement flat was left
by the deceased father or mother apart from other properties. There
< o love lost between brother and sister. The latter demands her
pound of flesh at an unacceptable price and the male heir would be
unable tobuy of her share forcing the brotherto sell the dwelling flat
or its leasehold rights interest to see that the brother and his family
are thrown into the streets to satisfy her ego. If the right to partition
is acceded to, the son will be left high and dry causing greatest
humiliation and injustice.

on streets and the d
to her matrimonial hom
rendering him homeless

Regrettably, the above observationappears to suffer froma biasagainstthe
sister from the language used in the examples, i.e., the daughter would coolly
walk away with her share to the matrimonial home, to see that the brother and

family are thrown on the streets to satisfy her ego. These are prejudiced
assumptions, which shows a woman (sister) as unconcerning and deliberately
vindictive.

Further, in all these examples the judiciary failed to visualise one situation.
What would be the outcome of the two instances, if instead of there being one
brother and one sister, there were only two brothers? Would it not be
inconvenient for them to partition it? Would not one demand his pound of
flesh, at an unaceeptable price, forcing either of them to sell the dwelling and
rendering both of them homeless? Wouldn’t the ego of one of them be satisfied

in this manner? What solution would the court provide? Rule of primﬂge“i'
ture?

Inthe second example, the court makes a presumption, that there isno love
lost between brother and sister and therefore the sister would demand hef
pound of flesh. When the relations are strained, who is responsible for it? The
court l.]as. painted a pathetic picture of the brother, which is one sided 2"
unrealistic. The reasoning and examples appear to l;e weighted from the side
of the -brother rather than based on rationale judgement. According to t°
reasoning, as the sister demands an unacceptable price, th.e brother would be
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ynable to buy her share, which indicates that if she had de
rice, itwouldhave been possible for hj, ad demanded the market

visualised in this situation then by the ¢ - Whatis the problem

ourt? He is the owner of|
and has the money to buy another halfat the market price; combirlglt[;:::rr:uhocnf:;t
: )

and buy another flat. Or even if that does not happen, being the fl

of the flat, be content to live in that half. He shoula be s%tisﬁodwn‘{l;lo ]Ia]F
rightfully belongs to him. Neither the court nor anyone e(lse f;r tIWIt : Wf;mt
should help people to grab the share of somebody without her conse ]? Imtel1 e
even a remote chance of the brother being thro ' T

i : wnon the roads in any case. The
answer to that is in the negative. Even by demanding her pound of flesh or by

asking for her share, is the SiSte_l' trying to grab the share of the brother? The

answer to _that is also in the negative. Rather, it is the brother who is grabbing
her share in the reality.

Both the brother and sister are from the same parents and it is the property
of these parents which is the subject matter of inheritance. What could be the
basis of denial to the females their right to ascertain their shares. The reasons
given for the inclusion of section 23 in the Act, were that the daughter leaves
the house of the parents on marriage and joins the husband’s household.
Secondly, the son has the responsibility of maintaining the parents, while the
daughter does not have the same, and that the relations between the brothers
and sister would become strained if she is given a share in the property of her
parents leading to unpleasantness and litigations. Some observations of the
parliamentarians discussing the Hindu Succession Bill are worthy of examina-
tion here: '

What we honestly feel is that when you marry your da_ughter sh.e
goes to another family. Spiritual sacrament means E'll'e-bll'th: She is
re-born and she becomes partand parcel of th.at fa.lmlly org_amsatmnci
She ceases to be a part of your family organisation both in law an
according to religious precepts.’

ecomes awifeandthena mother
y and we cannot expect that she
where she had gone. This is the

One has to see that once awomar b
her allegiance is to that new famil

will look back to the family from \ ;
fundac:ﬁental question to be decided. If this house 1s pleased to find

. it is
that a married woman owes more allegiance to her hU-E::) :::d;h‘ing
dead certain that her interests either in the property or in any

10
else must be there and not here.

itizens of India

We know thatthe sonandthe daughterl; — ac:i;zzc\l:f;z:lmuld also
i but at the sam

and should have equal rights, i equal? In accor-

see whether their duties and Obl'gat}0n55 rleezgsslﬁglierare towards
dance with our social pattern, the dutiesof th
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after marriage and is negligible towards e

[} = .r
he marries and goes to her husbap’,
's property should cease."

her husband s family
parents. S0 the moment s
family her rights in the father
A daughter shou Id not get ashare in the property of the father whey,
she is married. ... If she is married in another family she should get
the property of her father-in-law there. Why should she come back
when there are brothers here? That would lead to disruption...."

If a share is given to the daughter in the family property what will
be the result? The results would be first of all that the daughter after
getting married in another family will not be able to manage the
property. She will be like an absentee landlord. Apart from her

being unable to manage the property, the son-in-law or the person
to whom she is married will bring about trouble and dissensions in

the family."

[fit is the fact that daughter leaves the house of her parents on marriageand

goes somewhere else, why is the disability imposed on the mother of the
intestate or the widow of the intestate, who not only are living here but have
already spenta longer time period in the house, in comparison with the son, and
have no likelihood of leaving it in future? Secondly, why is the restriction not
operative on a son, who separates from his parents during their lifetime, and
lives elsewhere with his family members? Thirdly, the Court recognises the
duty of the daughters and imposes it on her, when it comes to maintaining her
parents, on exactly the same lines as on the son, but adopts a differential
treatment, when it comes to giving her the inheritance rights, in the property
of these very parents, by making it subject to the rights of a son.

head, the trend of the judiciary
ht of residence let alone to
se; in presence of her

he matrimonial home
14 the husband

When it comesto acquiring aroof over ones
is very surprising. A married daughter has no rig
partition and possession of the inherited dwelling hou
brothers, a married woman has no right of residence in t
owned by the husband without his consent. In a Bombay case,
threw the wife out of the house and prevented her from re-entering it She
sought the help of the court to obtain an ad interim order restraining Der
husband fmd in laws from turning her out or trying to prevent her re-entry. Th°
l[;l;s.barid s appeal a,gains't the order of the trial court was granted in his favour
cod‘:ggfetrllzsv:fe s claim that she should be entitled to live in the house, 1°

If thi - _
im;::'i:;bl‘%ument is accepted in all its implications, it would be
it is acas N t? prevent public disorder on a very wide scale. Today

e of wife entering her alleged matrimonial home. NeX! it
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will be others, including persons with all sorts of claims, existing
- L} v ’ = o
bonafide, dubious and dishonest. A state subject to the rule of law
cannot permit this to happen - nay not in the name of feminism nor
for the protection of the deserving.

The decision is extremely relevant in the Indian context as women have
been made completely dependent on the men fora roof over their heads, even
in situations where they own the property. The first problem that an Indian
woman is confronted with, whenever she decides or is forced to leave the
nousehold of the husband in the event of a matrimonial problem is, where to

0?7 Many women are compelled to choose a violent home as their abode, as
the other alternative for them is the roads.

It is ironical that the judiciary, while justifying the denial to the married

daughters, a right of residence in her property, occupied by the brothers has

comeup withatotally absurd and unacceptableargument. The Karnataka High

Court hp&zld:15

The object of this proviso would be defeated and it will encourage
the married daughters to desert their husbands or live separately
from their husbands, if it is held that the daughter living on her own
accord separately from her husband is entitled to a residence.

One wonders, what possible connection the court had in mind between the
two; a woman’s right to possess her property and her marital relationship with
the husband. It means that if a woman for whatever may be the reason decides
to live separately from her husband, she is to be denied a right of residence in
her own property. The judgement suggests:that no alternative roof should be
made available to a married woman, noteven in her own property or she might
be encouraged to desert her husband. With one judgement, the court here has
protected the right of the husband to have the company of his wife against her
wishes and by the same judgement, given to another man, i.e., her brother a

right to use and occupy her share in the property, against her wishes. Would
the court apply the same analogy toam

an? Can some similar suggestion be
expected from the court to discourage a man from deserting his wife? On the
same analogy, ifason deserts his wife, should he alsobe denied the inheritance
rights in the property of the parents? Would it be acceptable to anyone? The
trend shows that the judiciary is overactive to protecta man’s interests, when
it comes to control over property. Every conceivable effort is made to deny a
woman a roof over her head in her own right. It is an extre[n_ely unfortunate
situation. Another apprehension of the legislature was that the conferment of
the right of residence in favour of the daughters would resultinthe intmducpon
of strangers in the house. A few observationsof the parliamentarians atthetime
of the discussion of the Hindu Succession Bill are note worthy here:
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id the persons who belong to the family

hters are given will pounce upon the property of
the father-in-law. Thereare litigations because the daughter s giyen
the property. Females are nc.)t educated and they have not had the
experience of litigation.... It 1S but natural that the husbands of such
females would like to have the loaf of the propert‘y of the family
from which the female has come to the o.ther family. This would
cause a great nuisance and great unhappiness and trouble to the

The brothcr-in-lnw al

wherein our davg

society.'®

If the daughter and the daughter’s daughter etc. are given share in
the immovable property (house) it will result in new elements
coming intothe family, the family system would be disrupted, there
will be disorder in the family, and it will breed ill will, hatred etc."”

1t will have a very disturbing effect on the agrarian set up in this
he married daughter, are you not

country. If you give the share to t
making the son-in-law a co-sharer in the family property? It will

have a very disastrous effect.'s

The brothers, two or three may stay together for some time, but the
difficulty will arise when there are two daughters and two sons and
only one house.... How can the property of aman be divided among
two sons and two daughters if he dies leaving one house.... Howecan

the house be divided."

Don’t proceed on equality, otherwise you would be in trouble. Itis
not a question of equality, it is a question of giving the rights
according to the social pattern, If you proceed on equality, every-
thing would be spoiled.... If you give the same rights to the
daughters as to a son there will be uneasiness and tensions in the
country and every family will be ruined with litigation.?

The present social set up having vastly changed, the apprehensions Ofthf’

5:1;':1:11:eillltarlans also need to be examined iI:l a different light. Noteworthy 13
fact, that presently, more sons are separating from their parents, alongw!t
their famnlfes for a'variety of reasons ranging from considerations of emploY*
gwntf settling abroad, or even a desire to lead an independent life. A M .
vililugn]tfrrils sbti::uds Is exactly equal to that of a separated son, separated i
restrict 1hgri sht “FJG e social custom. Yet, while the legislature e+ “
of even a sef:mrztcdw doughter it has not put any impediments of et e
i pl‘;pert son from partitioning the parental house. From ¢ .
and his rights in tl Y>asonishanded the share immediately, on his separ® :
s In the separate property are also well protected. Furthers if th
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basic reason for the denial of this right to married daughters was only that the
property will go out of the family, why is this prohibition not extended to a
married daughter’s son. Under the Act, a deceased daughter’s (marital status
irrelevant) son and daughter are the class-1 heirs. The prohibition to ascertain
her share and a denial of right of residence in this property is appended to a
daughter, and also to a daughter’ daughter, buta daughter’s son does not suffer
from any of such disability. For example, a man having a son and a married
daughter dies and leaves behind a dwelling house, the daughter being married
has no claim of residence and partition of the house even though she is the
owner of half of it, but if she predeceases the intestate and is survived by a son
and adaughter both these children would be the class-I heirs with the intestate’s
own son. Her son belonging to a different family and definitely having the

~ capability to take the property out of the family, is capable of not merely

effecting a partition of the dwelling house but also of residing in it or alienating
it if he so desires, yet the daughter’s daughter who along with him inherits
exactly the same portion of property, is incapable to partition it, because
according to section 23, a “female” is incapable to partition her inherited
dwelling house in presence of the male members. That the restriction to have
their share ascertained is on females and not merely daughters is evident as the
prohibition applies to all class-I female heirs, including the widow of the
intestate and his mother. The house is usually constructed by the husband and
wife with their joint efforts irrespective of whether she is a housewife or
gainfully employed outside her home. In case of working couples a similar
pattern is followed. If a land or house is bought for construction out of mutual
savings usually it is in the name of the husband for various reasons, predomi-
nant being that the owner of the house deals with the land authorities or the
taxation authorities, and a man would definitely be in a better position to do
that. Little does a woman know that she will be denied the right to have her
share demarcated or exercise any control over the very house which was
constructed jointly by the wife and husband legally, the moment the husband
dies and the son takes over the control of the house. One fails to see the reason,
why the widow or the mother have been denied the right to have their share
partitioned, as a demarcation and partition of their share; a righttorentitorsell

it can always help them economically.
The policy adopted by the legislature seems to conserve the property rather

than acknowledge the rights of the deprived that is the femalesl. Smt. Subhafira
Joshi, during the parliamentary debates on section 23 of the Hindu Succession

Bill had said;
For the past two hours, I have been observing with sadness that

property is everything in this world. Is it more important thap a
human being? Ifthe daughter or the wife gets the property, question
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ry. Nobody asks, what will
the wife. The property has
day. This is the time
he human being and

is raised. what will happen to the prope
happen to the daughter, to the mother ort
become more important that a human IJc?,mg to
when we must realise that the property 15 fort
the human being is not for the property.”

An analysis of scction 23 of the HSA and its interpretation shows that it
was not only Manu, who advocated dependency fora woman, the present day
legislature and the judiciary also not only advocate but are actually making
complete dependency a rule for a woman for a roof over head on the men.
During childhood on the father, during adulthood on the husband or on the
brother, and in the advanced age on the son. Andindoing that,-they do noteven
hesitate to snatch what rightfully belongs to the female and give it against her
wishes to the male counterpart. The constitutional guarantees of equality of
law, and equal protection of laws are again meaningless fora Hindu woman so

far as section 23 is concerned.
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BOOK REVIEWS

AN INTR.ODUC'E'ION TO THE ST““‘I' OF THE LAw OF THE CONSTITUTION. By AV
Dicey. Delhi: Universal Law Publishing Co. Pvt. Ltd., Second Indian Reprint,
1998, Pp. CXC Viii + 535, Rs. 325/-, ISBN 81-7534-102-1

This book is, as its title imports, an introduction of the study of the law of
the constitution. It does not pretend to be even a summary, much less a
complete account of constitutional law. The merit of this book lies in the
author’s application of the analytic method to constitutional law. The author
deduced certain guiding principles which according to him underlie the
English constitutional machinery. His exposition of these principles was
expressed interms which seemed atthe time to admit of little doubt. The clarity
of hisdiction assisted him to make the book aclassic. It deals with three guiding
principles which pervade the modern Constitution of England. The principles

pertain to the sovereignty of Parliament, the rule of law and conventions of the
constitution.

THE SOVEREIGNTY OF PARLIAMENT

The legal rule that Parliament is supreme is unquestionable by the courts
and is accepted by the administration. The question, who is legal sovereign,
stands quite apart from the question, why is he sovereign and who made him
sovereign. The historical facts which have vested power in any given sover-
eign, as well as the moral grounds on which he is entitled to obedience, lie
outside the ambit of law and belongs to historical or to political philosophy or
to ethics.

Keeping in view the volume of current literature which relates to the
political philosophy of the doctrine of the sovereignty of ‘Parli.amen‘t,_it is
necessary to emphasise that the author was concerned prlrfnanly with the
doctrine as a characteristic of the body which is now the Parliament of Great
Britain and Northern Ireland.

The rule enjoining judicial obedience to statutes is one ofthe'fundarnental
rules upon which the English legal system rests. .The sacrosanctity of the rule
is an inevitable corrollary of Parliaments continuing sovereignty. The rule that
Acts of Parliament have the force of law is beyond doubt.

The political supremacy of the electorate is still acknowledged‘as a
limitation upon the exercise of legislative power, thoughalawyer ca“,dzlm,rrlm
special qualification to say precisely how political power Is exercised. 1he
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power of the electorate is qualiﬁ'c.d by [fw rcc?%::trﬁ);:c‘:]r::ﬁlbnctr;zfsid POwer

(the cabinet, which isableto utilise the powe stec ythee cc}(lf&tc
: at its will. But every governmentis disposed to keep its eq,
ab i electoral rumblings. In other words, there is 2 change
binet system which is fundamental to Par!iamcmary
depends for its efficiency as an nstrument of
governmentuponbeing abletousethe legal supren?acyof Parham.en.t (orrather
the Commons)to serve its ends; it is saved from being an autocratic mstmr_nem
by the knowledge that at intervals thatthe clectorate_ may alfer the compositiop
of the common and so place the supremacy of Parl 1amenF in othfar hands, Byt
it is the political supremacy rather than the legal doct-rme which saves the
democratic principle. Indeed the legal instrument of Parhamentary supremacy
stands in some risk of actually facilitating the creation of an extreme form of

government,

to change the law
to the ground to detect
of emphasis. It is the ca
government. That system

It is easy today to attack author’s view of parliamentary sovereignty by
showing that it can be no longer examined solely by reference to the legislature
of the United Kingdom. Once reduced a constitution to enacted form, the
question arises, how much of the constitution can be changed by the ordinary
process of legislation? If the answer is that Parliament by itself cannot enact
a change, then we must seek an explanation different from the author’s for the
legal sovereignty in that constitution.

THE RULE OF Law

The supremacy of the law of the land was not a novel doctrine in the
nineteenth century. Let no one suppose that the author invented the rule of
law. He did of course put his own interpretation upon the meaning of that rule.
The rule itself, Holdsworth has shown, may be traced back to the mediavel

notion that law, whether it be attributed to a super natural or human source,
ought to rule the world.2

In -Englapd the doctrine of the supremacy of the common law had to be
reconciled with the claim of Parliamentary supremacy. The recognition of the

legislative powers of Parliament insi
| precluded insistence on th CIS
that in common law there ! o ol
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Rightsand the contents of chapters
orth calls the common law of

[ liberty, liberty of discussion

someofthe principal provision of the Bill of
V to X of this book. He discusses what Holdsw
the constitution, with special referenceto persona

and freedom of assembly.

e by the judges of the higher courts

It was the attainment of independenc
f the rule of law,® which rests

which gave emphasis to author’s conception 0
upon the power of the courts to punish individual wrong doers. There are, of

course two aspects of judicial independence; freedom from dictation by the
administration and freedom from control by Parliament. It is an accepted
constitutional doctrine that the minister of the Crown do not temper with the
administration of justice, but Parliament indirectly has reduced the sphere of
judicial independence by the character of mordern legislation. The abandonment
of the principle of /aissez faire has altered the nature of much of English law.
The common law rests upon an individualistic conception of society and
ocialisation of the activities of

lacks the means of public rights as such. The s
the people has meant restrictions of individual rights by the conferment of
owers of a novel character upon governmental organs. But the change of

emphasis in the functions of state has not destroyed the older principles which
are protected by the rule of law as the author interpreted it in the field of
personal liberty. :

The author’s three meanings o
follows:

£ the rule of law. may be paraphrased as

nd is conditioned by the

hich the courts apply. This excludes arbitrary
ment. Like private individuals, the offic-
rities are liable not only for their
t of breaches of contract and tort at

aw. He was contrasting the
ed on the

(i) Liberty of action by the individual in Engla

regular rules of Jaw w
interference by the Govern
ers and servants of public autho
criminal acts, but civilly inrespec
the suit of an injured person accordingtol
rule of law with those systems of government which are bas
exercise of arbitrary power by the rulers.

e alone able to determine what is a breach of the
Ily to all men. The official position in
dant will not protect him. He will be
civil courts and not by 2 special

(ii) The courts of law ar
law. They apply the law equa
the state of a particular defen
judged as an individual in the

tribunal.
ments of guaranteed rights. Such

ights by the courts
the constitution so

s contain state
he enforcement of private r

hallillegalities. Therefore,

(iii) Foreign constitution
rights proceed from t
which areableto punis
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tion of privaterights, comes frq,,
v. Such private righl'S are Protcctcd by the law rclm'mg
efamation and criminal libel, unlawful asscmmy,lhc
rohibition on martial law, and the control by Pyrlj, .

and public expenditure.

ration of the rule to law as the auth,

< difficult to compare the operation ' ' r

; It ‘Is (Ii it in 1885 or even in 1914 with its operation today. The difficylyy
understoo by the author that there was a system of

lies principally in the denial
adm ilnislrafivc law in England. Moreover, l}e rea'cted Unfavoyrably_t(? what he
originally regarded as the tyranny of administrative law, droit administratifip

France. He was concerned not with the xivhole body of 'Fh? [a“{ rel.ati'ng “
administration, but with a single aspect of it, namely, adr.‘nlmstratwe Jurisdic-
tion (in France, contentieux admfnistrary_f). He was at pains to f{mphamze that
powers of government must beexercised in a.ccortflance with O"dmﬂl’Y_CDmr'n it
law principles, whereas in France, administrative la:w wrfls contained in a
separate system. There isno doubt that the author was historically correct upto
a point but originally he failed to interpret the true nature of conseil d’ Etat.

i s protec
farasitis concerned withthepr

the common lav
to arrest, civild
common law p
ment of taxat ion

These limitations, however, did not seriously diminish the value of his
interpretation of the right to personal freedom, the right to freedom of
discussion and the right of public meeting. For it is in these subjects that the
common law then, as now plays its important part in securing the liberty of the
individual to criticise government without fear of imprisonment or other forms
of suppression. It may be necessary for the state to supplement the common
law on these topics by statutory provisions but so long as the law relating to
arrest and the law of defamation rest on the common law. The author asserted
that “no man can be made to suffer restraint on his physical freedom or to pay
damages for expressions of opinion not forbidden by law”; so long too will his
rights and liabilities be determined by the ordinary courts, and provided one
recognises the above limitation, an individual’s rights, are far less the resultof
the English Constitution than the basis on which the constitutional liberty
(rather than the constitution itself) is founded.

There is evidence that the developments in the early part of the twentieth
century had not escaped the author’s notice and that he had indeed come t0
recognise the existence of administrative law in England. With regard to the
Frfen_ch system equally he had come to modify the critical views which he
originally ha_cl with regard to droit administratif. Chapter XII, the Rule of law
compared w:t!1 droit administratif, in the course of severalyeditions under-
went substantial changes. With regard to English public law, he indicated 2
change of heartin thathe questioned the effectiveness of High éourtto enfor®®
public law. “Nor is it quite certain that the ordinary law coﬁrts are in all €35
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the best boc!y for ac!j udicating upon the offences or the errors of civil servants

Itmay rcqulrc.cons:dcration whether some body of men who combined ofﬁciai
experience with legal knowledge and who were entirely independent of the
government of the day might not enforce official law with more effectiveness
than any Division of the High Court.” It could be argued from this that the
author envisaged ultimately the advent of a final administrative appellate
tribunal. It would now seem that the author kept more abreast of developments
across the channel than his earlier critics would have us suppose.

The changed conception of liberty narrows the field for the application of
the rule of law in the sense of affording protection of the common law against
the Crown, its Ministers and the other organs of administrative government,
central, local or independent. The courts still restrict excesses of the preroga-
tiveso faras illegal arbitrary action against the individual subject is concerned.
But it is the political control exercised through the House of Commons which
grows more important as the enacted law extends the legal powers of
government. The court may not declare illegal an act passed by Parliament,
however, it may restrict the freedom of individuals.

Freedom of speech and freedom of association are as essential to democ-
racy as freedom of person. For without them criticism of political institutions

‘and social conditions is impossible. It is clear that Parliament could impose

retrictions on freedom of speech, just as it has regulated the liberty of the
individual to deal with his property as he chooses. But freedom of person still
finds its bulwark in the common law, buttressed by the writ of habeas corpus
against the administration. Itis in this connection that the author’s conception
of the rule of law operates today. It has played, and still plays, its part in
strengthening the tradition of political liberty which is the foundation of
English parliamentary system. It is to the author that the politician as well as
the lawyer turn whenever a threat to individual liberty is proposed.

CONVENTIONS OF THE CONSTITUTION

The author defined conventionsasrules for determining the mode in which
the discretionary powers of the Crown (or of the Ministers as servants of the
Crown) ought to be exercised. He was concerned to establish that conventions
were intended to secure the ultimate supremacy of the electorate as the true

political sovereign of the State. _
nal conventions has been rightly

The author’s analysis of constitutio en 1
as a magnificent contribution to

described by his most formidable critic
English public law.’?

conventions, to describe the various customs, practices,

He used the term, :
| or political ethics consists. He

maxims and precepts of which constitutiona

T ——
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then sought toexplain -aftera brilliant analysis oftl.lclrcontent a th?connection
between the legal and the conventional elements in the constitution. If today
the reasons he gave for obedience to conventionsare generallyrejected, we cap,

be grateful that they afforded the author the opportunity fordiscussing politicy|

theory.

The author’s consclusion was thatconventions are supported and enforce

by something beyond and in addition to public approval. His “something”
was that it is nothing else than the force of law. T.he absence of a written
constitution is responsible for the difficulty of -dividmg_ law and c?nventions
by a clear line, but it is equally true of States with written con'stltution that
conventions though not written in the constitution play an essential part in the
working ofthe government. Itishowever, possibletoenactaconventionas law

and yet exclude it from enforcement by an action in the courts.

The reason why conventions are obeyed may be obscure, justas theiractual
operation is a mystery too deep to be fathomed by the lawyer. But the fact that
the cabinet government and indeed the whole administrative machine only
function effectively by these means must be acknowledged. In their application
to cabinet government, the author was the first constitutional lawyer to analyse
theirnature. His was, indeed, amagnificent contribution to English public law,
if only because it led to the recognition that conventions are indispensable to

an understanding of English legal institutions.

The author was absolutely right to include his analysis of constitutional
conventions, perhaps the most valuable part of the book. But he had imposed
upon himself the limitation to exclude politics. Conventions are political
expedients, therefore, he had to connect them with law as enforced in the
courts. Since he belonged to the school of thought which regarded obedience
to an enforcing authority as of the essence of law, he solved his difficulty in the
way he did. That this conception of obedience no longer explains the
observance of the intricate mass of precepts, which furnish the key to an
understanding of parliamentary government and the status of British Com-
monwealth, does not lessen the debt which is owed to the author for his brilliant
exposition of the nature of conventions. -

There is no need then to apologise for the limitations of the law of the
constitution if one remembers the background in which the book was written-
This does not however, explain the remarkable influence which the book had
over a period of more than a century, yet no modern writer on the Constitution
hovaer critical of the authors work, fails to include some detailed comment
on his principles. As book reviewers traditionally say, this book should find its
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way into the library of everyone seriously interested in the subject. However,
it must be read and it should provoke debate.

Balbir Singh*

REFERENCES
Professor, Law Centre-11, Faculty of Law, University of Delhi, Delhi.
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AN INTRODUCTION TO PUBLIC INTERNATIONAL Law. By S.K. Vermg,
New Delhi : Prentice-Hall of India Private Ltd., 1998. Pp 488 Rs 225/,

ISBN 81-203-1264-3.

International law as an independentdiscipline has progressed by leaps ang
bounds over the years. It has strived to maintain peaceful relations among
independent and sovereign nations. Living inan interdependentworld can only
be meaningful, if the sovereign nations show enough respect to rules of
international law and in fact do observe rules of international law in their inter-
state relations. The troubled origin and the zig-zag development of interna-
tional law has not at all affected the vitality of international legal order. In fact
as the world order progressed, international law has matured into a full fledged
legal system in its own right. Despite the positivist outburst on legal status of
international law, the reckoning as on date is that international law is the law
which is binding on ‘states and other subjects of international law’.

The post-war period provided new challenges to the international legal
order. International law has had to adjust itself and provide new directions to
problems emanating from decolonization and to meet the aspirations of -
peoples of the newly independent countries. These new nations challenged the
universality of the Eurocentric international law, and consequently a new
reorientation to international law had to be given. Partly they succeeded
through United Nations and other International organizations, where all of
them combined to focus on the common ‘socio-economic’ issues, with one
voice. At the same time ‘regional international law’ started developing among
these newly independent countries. However, this regional law has infact
contributed to universality of international law and has been recognized as
such. It must be recognized that today’s international law is not only law
governing inter-state relations but also concerns itself with governing inter-
state cooperation, human rights etc. It has added new dimensions to inter-state
cooperation, deviating considerably from traditional inter-state relations. To
that extent, the concept of State and State sovereignty has undergone a change
even though State as such can not be wished away from international legal

order.

Over the years, a lot of international legislation has come into vogue
primarily by the United Nations and other international organizations. These
organizations are the realities of the present day international political order
and have concentrated on various issues of common concern to the interna-
tional community. Their work has immensely contributed to the international
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law of cooperation. These general principles have enriched the jurisprudence

ofthe international legal order. Atthe same time, the principles of international

law have been codified as a legal system. Primarily it is the International Law

Commission which is concerned with ‘codification and progressive develop-

ment’ of international law. This has helped to clearly identify the principles of
international law, and no writer can afford to overlook this phenomenon.

However, there are certain areas on which if international cooperation is not
achi_eved it will threaten the very survival of the com munity of nations. These
subjects such as disarmament(particularly nuclear disarmament) degrading of
environment; localized conflicts (which have over the years claimed more lives
in aggregate); international terrorism and groping with poverty of the peoples
around the world, are too important to be neglected. In fact Boutros Boutros
Ghali had very eloquently elaborated upon them in his’Agenda for Develop-
ment. The community of nations have to stand upto these challenges. It is sad,
but true that international legal order as such has not provided universal
successful solutions to some of these subjects.

The growing importance of international law as independent discipline
need neither be over-emphasized nor overlooked. Even though it has found
favour in all law schools in developing counfries yet there are certain
difficulties which a person dealing with international law has to face, be it a
student, lawyer or an academician. Lack of original source material, lack of
formal training in international law and the swift changes which altogether
changes the course of international law. At the same timelack of openings for
those who specialize in international law particularly in India has perhaps
vaned the enthusiasm of many a people longing to opt for international law in
their course curriculum.

The literature on international law is predominantly written by western
lawyers, who have given an exclusive western orientation to the international
law. However, over the years third world researchers and writers including
India have also written on international law. But the problem with these
writings is that they do not present a coherent and lucid account of the relevant
law, apart from the lack of a methodological presentation and explanation.
Some writers have particularly fallen into the trap of copying verbatim from
western writers, thus adding to confusion.

Given this scenario, I suppose the present book fills the void. It is unlike
others, written in a simple language and very clearly elucidates the rules of
international law. The author has succeeded in explaining the lawina succinct
way; not quoting unnecessarily from western authors, nor leaving important
sources/references. Having been written by a person of about thirty years of
teaching experience and being a widely travelled person the book radiates the
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Surely, in the event of such di
t also of immense guidance. They act

decisions of international organizations

courts have become not only relevant bu . )
as sources of international law and hence have been pamstakmgly referred to

by the learned writer. The author has equally delvedkO‘l’(li S;_m?f 1mgorta:}t
subjects which are not only «controversial” but also _130 dEtmIiE and equls
table’ solutions. She hastried to evaluatethe forthcoming OpINIONS N amanner
which befits a third world country like India. Some of these subjects IT_lCllfde
international environment, nuclear warfare and lnternatlonal humamtar!an
law. No international lawyer oran academician for that matter can turn a blind

enteen chapters. Here the author has followed

the conservative ling of approach. However, the chapters are sequentially so
arranged asto givea methodological dispensation to the major components of
‘Law of Peace’ and ‘Law of War’. Each chapter is lucidly written and
enunciates the exact position of law, its growth and present status. The learned
author has eloquently reflected upon international organizations and their

contribution to the development of international law. Indeed, there is a

symbiotic relationship between the work of these organization and the

development of a peaceful and hedlthy international order, as the learned
author has nicely depicted.

It is not possible to review each and every chapter. But suffice it to say that
the author has performed the job of writing a clear and lucid book on
international law, with appropriate references to relevant sources and judicial
decisions, which adds substantively to the authenticity of the rules of interna-
tional law so expounded. The author has given her own arguments on various
theoretical juxtapositions, which reflects her maturity and long experience.
One may not accept her arguments but they do emphasize the recurrent
thin_king from a pragmatist, which I suppose, she is. However, there are some
topics, which needed a thorough extensive treatment than the one which is
given by the author e.g. intervention and Rights and Duties of States, which as
on date are most vaxatious. Perhaps, that can be overlooked because the book
being a single volume introduction to international law had to keep the size of

the book in mind as well.

The book is divided into sev

On the whole the book should satisfy each one of us who is in any way
concerned with the study of international law, and is looking for a standard
treatment by an author. I suppose that the author has performed her job of
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putting across the substantial gamut of international law clearly and easily,
very well. The reference material is equally great, to that extent it should find
favour with researchers even. The book would be useful for lawyers, academi-
cians and particularly the students. The students after going through the book
would have no ground to argue that international law is too boring, for the
author has taken every care, so that subject gets interesting as well. Being
moderately priced, it should easily be affordable by all those who look forward
foran “absorbing and interesting’ reading on international law. The publishers

have done their job pretty well. One should have no hesitation in recommend-
ing the above book.

J.L.Kaul*

* Reader, Campus Law Centre, Faculty of Law, University of Delhi, Delhi.
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THE ARBITRATION AND ConcitiaTion Act, 1996 * A Commentary, By p.
Chandrasckhara Rao. Delhi : Universal Law Publishing Co. Pvt. Ltd., 1997,

Pp. Ixxxviii + 518, Rs. 450/-, ISBN 81-7534-077-0.

The book under review is an authoritative work on the recently enacted
Arbitration and Conciliation Act, 1996 (hereinafter referred to as “Act’). The
subject alternative dispute resolution which includes resolution of disputes by
arbitration, conciliation, mediation and negotiation has become indispensable
today in the wake of mounting arrear of cases pending in various courts
throughout the country and the liberalisation, privatisation and globalisation
of Indian economy which was started in 1991. The importance of subject
increased tremendously with the introduction of the Code of Civil Procedure
(Amendment) Bill, 1997 in the Rajya Sabha. The CPC Bill proposed to make
it obligatory for the court to refer the dispute after the issues are framed for
settlement eithér by way of arbitration, conciliation, mediation, judicial
settlement or through Lok Adalat. It is only after the parties fail to get their
disputes settled through any one of the alternate dispute resolution methods
that the suit shall proceed further in the court in which it was filed.

Since the author was Law Secretary to the Government of India when the
Actwas being drafted, he has examined several models on the subject. Making
UNCITRAL’s Model Law on International Commercial Arbitration and
Conciliation Rules as the basis, he has drafted the statute. He is the chief
architect of the Act. This shows his indepth knowledge on the subject.

The author has not only given salient features of the Act but also pointed
outthe deviations made from the UNCITRAL’s Model Law. He has also made
a sectionwise comparative study of the Arbitration and Conciliation Act, 1996
with the Arbitration Act, 1940 and the UNCITRAL’s Model Law. The author
is of the opinion that the decisions of the Indian courts in respect of the earlier
enactments should not be fitted in the framework of the new law. However, he
contends that such decisions may be looked into, where appropriate. The
authorsendsamessagetoall judges, lawyers and litigants to search the answers
to various problems which have arisen or are likely to arise within the
parameters of the Act as a major part of it is new. This is the reason why the
section-wise commentary is very limited and does not contain cases decided
under the ecarlier enactments.

The book can be divided into three parts. The first part contains the text of
the Act; text of the Statement of Objects and Reasons of the Bill; and

et ey A
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introduction of the subject, The second partcontains a systematic section-wise
commentary withacomplete review ofthe Act. It may be pointed out that there
is an unnecessary repetition of the text of the Act which could have been
avoided. The third part consists of Appendices. Appendix I contains various
acts, rules, reports, U.N. General Assembly resolutions etc. on arbitration.
Appendix Il contains rules, reports and U.N.G.A. resolution on conciliation.
Appendix Il contains relevant provisions of the additional statutes which are
relevanttothe subjectsuchas Contract Act, Stamp Act, CPC, Registration Act,
Sale of Goods Actand Limitations Act. The book therefore, makes the task of

reader very easy by providing all the relevant materials on the subject at one
place.

The book under review is a good effort by the author on a new act which
is going to get tremendous singificance in the justice dispensing system of
India. However, the section-wise commentary given by the author seems to be
inadequate at some places. It is expected therefore, that once the Act becomes
fully operational, the author will go in many future editions.

Needless to say that the book is useful for law professors, judges,
advocates, researchers, law students and others. It is worth keeping in all the
libraries asitconcerns all of us. The book has been priced atavery reasonable
price of Rs. 450/-. It is higly praiseworthy on the part of the publishers,
Universal Law Publishing Co. Pvt. Ltd. who have beautifully published the

book on a new statute in order to fulfil the demands of the concerned
communities.

V.K. Ahuja*

*  Lecturer, Law Centre-I], Faculty of the Law, University of Delhi, Delhi.
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LEGaL Ficrion, Reported by A I
Pullinger. Delhj
Reprint, 1998, p

: aurence Polak and illustrated by Diana
: Universal Law Publishing Co. Pvt. Ltd., Second Indian
P- 127, Rs. 125/-, ISBN 81-7534-096-9.

MOR.E LEGAL FicTions, Reported By A. Laurence Polak and illustrated by Diana
Pullinger. Delhj :

: : Universal Law Publishing Co. Pvt. Ltd., Second Indian
Reprint, 1998. Pp. 134, Rs. 125/-, ISBN 81-7534-096.7.

FINA.L LEGAL FIC:I‘ION. Reported By A. Laurence Polak and illustrated by Diana
Pulln.lger. Delhi : Universal Law Publishing Co. Pvt. Ltd., Second Indian
Reprint, 1998, Pp. 117, Rs. 125/-, ISBN 81-7534-097-5.

These three books of legal fiction are a novel and amusing collection of the
well known stories of ancient mythology brought into courts and are imaginary
law cases founded on well known stories of operas and folk lore cases culled

from the plays of Shakespeare whose familiar characters make their appear-
ance in the modern courts. ' o |

The firstbook of Legal Fiction isanovel and amusingcollection ofthe well
known stories of ancient mythology brought into court and dressed in the garb
ofamodern trial. The book contains ten fictions of law and formsa happy blend
of the real and the imaginary, in which ancient and modern conditions are
broughttogether with the most discerning results. The drawings catch the spirit
of the author’s humour with telling effect. These imaginary cases present a
vortex of legal system in which opportunities of observing the vagaries of
actors upon the human stage in their most diverse activities so that an edifying
and satisfactory solutions are found to human problems.

The imaginary cases in the book represent variety of human interface with
the law and legal system from the question of paternity, negligence, service
contract, winding up of a company to breach of promise to marriage etc.

The second book, More Legal Fictions, the fictions relate to legal cases
which are essentially drawn and culled from the plays of Shakespeare, whose
familiar characters make their appearance in the modern cases and courts. In
the judgments the author neatly parodies the modern judicial idiom and
reproduces features which made the original work such a success. Somfe of the
parodies inthese cases are amusing such as, a bond involving payments in flesh
whether contrary to public policy; offences committed when in course of
transit by broomstick whether triable; Ass’s head placed on plaintlf_f‘s head
whether amounting to libel or slander; survivorship of parties to suicide pact;
and ghost subpoenaed as witness in murder trial.
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The fictions relate to ex-parte Shakespeare, nuisance, survivorship, defa-
mation, mistake etc. and the whole thrust is to weave humorous literature

around these fictitious cases.

Inthe book, the Final Legal Fiction, the author weaves imaginary law cases
founded on well- known stories of operas and folk-lore. Among the operas, the
author has chosen Faust, Hausel, Don Giovanni, Madame Butterfly and the
Flying Dutchman. The other tales are: Jack and the Beanstalk (an action for
nuisance caused by excessive growth of a bean plant), Cupid and Psyche
(petition by wife for divorce on the ground of desertion, she having disobeyed
her husband’s orders not to enquire into his identity); and the Siege of Troy,
where a fifth columnist escaping from a war like object in the form of a horse,
injures Cassandra by a blow on the head causing her to lose her prophetic

powers.

All the three books taken together are wonderful books which can prove

a wonderful gift to the discriminating readers. The cases are imaginary but
relate to real life situations giving information of how the law unfolds itself.

The books are legal and literary in value and will no doubt make a strong appeal
to the lovers of humorous literature. The books are also of great importance to
students of law and others interested in law as they can be a store house of

knowledge in the shape of parody.
A.K. Koul*

*  Professor, Law Centre-II, Faculty of Law, University of Delhi, Delhi.
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The human race w

hich is racip
earth, traversing throy

> 14¢Ing on, beyond, with and without the planet
gh the Infinite cosmic field, needs to

‘ getthe right track,

on to reach ang achieve the necesgy oal
destination and objective, Therefore, it requi ' e
Ing, speeding, i

whichis incurable
and has already claimed many lives the world wide. -

The second chapter discusses about planetary indispensability. Theauthor
suggests that we need a substantia] ch i

-In the third chapter
the inhumane use of science and technology.

The fourth chapter is devoted torel igiousalignments. The author discusses
various aspect of religion and expresses doubts about the existence of the
‘Supreme being’ known by different names such as God, Ishwar, Bha_gwan,
Allah etc. The author also discusses critically the concepts of revelation of
religious scriptures, cosmos, creation of mfm and woman, body and soul,
illusion/maya, mahapralaya, reward and punishment, 1'1e?1ve1:1 and hell, salva-
tion, standards of behaviour. According to author, religion is c-reated, noubr-
ished, sustained, developed and strel?gthened by man only apd it needs tot 0?
treated as a discipline. Religious scriptures need to be read in the contex

time, place and circumstances in which they-were written and also the purposes
, .
which were intended to be served.

In the fifth chapter, the author suggests that the undesiraple and unwante:t
part of the past must not be permitted to hang on. By learning from our pa
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experiences, we must try to improve our present and future.

In the sixth chapter, the author suggests to avoid ideological confrontation
in the world. In the seventh chapter which is about political accommodation
and management, the author expresses that political accommodation and
balance is needed not only between the governments of different countries but
also between the people and their respective governments.

The eighth chapter is related to territorial adjustment and settlement.
According to author, the threat to unity and integrity of states is not only
through external aggression but also because of secessionism on the part of
certain sections of the people within the state, The author has also emphasised
the need of self-determination in the nature of holding of referendum in those
cases where the governments do not really represent the wishes of the people.

In chapters nine and ten which deal with ‘Upwards Global Economic
Balance’ and *“Downwards Global Human Balance’, the author states that the
widening gap between the economic development of developed and develop-
ing countries should be reduced substantially. He says further that since the
colonial relationship has enriched the North and severely degraded the natural
resource base of the South, the former is obliged to do the needful for the

upliftment of the later. The author has also emphasised the need of controlling
global population.

In chapter eleven, the author suggests to have social, cultural and commu-
nicational interaction among human beings as there is basic oneness, unity,
uniformity, equality and homogenty among them around the globe. In chapter
twelve, the author has appealed to the human beings to practise values in the

form of justice, freedom, equality, peace and development etc. and ensure to
the eI mum.

In chapter thirteen, which deals with cosmo-global consciousness, the
authortellsthe readers that man can not be absorbed into limited identities. The
global indentity of man ic not the whole. His fundamental identity is cosmic.
Therefore, intellectuals, reflectin g the very essence of humanity, need tocome
forward and dischage their essential social, international and cosmo-global
responsibilities. Chapter fourteen deals with cosmo-global legal system in
which the author suggests that ‘law of nations’, ‘international law’ or ‘global
law’ should be replaced by ‘cosmo-global law’ and the cosmo-global legal
system, besides primarily having legal dimension, also needs to have non-
legal, non-human, non-formal and non-governmental extension. The main

emphasis of this system must be on the achievement of objectives and not on
the legalism.
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In the last chapter whichisabout cosmo-global civilization, the author says
(hat ours is a cosmo-global civilizationwhich is not only confined to Earth. The
author raises many questions about human life and the cosmos which generally
come in the minds of each one of us such as the mystery of birth and death;
evolving, growing, developing, decaying, ageing and dying process; the
purpose, object and necessity of the existence of the human race; the ultimate
purpose of the existence of the cosmos etc. The author, therefore, stresses the
need of having a sustainable and enduring, value-oriented, nature-oriented and
knowledge-oriented cosmo-global civilization.

The author concludes his work by saying that human race must not
conclude its race before the time it gets cosmically terminated. It must
recognize the reality that mutual survival, co-existence and interdependence
have relevance beyond state to state and man to man relationship.

The book is multidisciplinary in character and covers important areas
including the survival of the human race and of the planet Earth and its
essential system, environment, science and technology, religion, ideology,
history, political settlement, territorial integrity, self-determination, world
economy, human rights, culture, communication, international legal system
and human civilization.

The author has not acknowledged the sources nor has he given the
bibliography. The book is otherwise interesting and written in simple lan-
guage. Being multidisciplinary in character, the book is worth keeping in all
the libraries. The book has reasonably been priced at Rs. 300/- in these days
of high prices. The reviewer congratulates the Jai Publications, Delhi for
having beautifully published the book.
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