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PROFESSOR INCHARGE’S PAGE

volume of the National

[ fcel great pleasure in presenting the first
Judges, law students and

Capital Law Journal to law teachers, advocates,
others who are called upon to grapple with nitty-gritty of law. At the outsct,
[ take this opportunity to thank and congratulate my learned colleague,
Professor Balbir Singh who concieved the ideatopublisha Journal of Law
Centre-II. It was only on account of change of events with the passage of
time that I took over as Incharge of Law Centre-II and got an opportunity

to write this page.

It hardly needs to be emphasised thata Law Journal is a vehicle to carry
to the readers, the new ideas, techniques, pursuits, innovations and
rescarch undertaken by law scholars in law schools and other spheres of
law. Legal research is necessary concomitant of law teaching and as such
it is necessary duty of law teachers to undertake serious and meaningful
research. Legislature makes the law, executive implements the law and
judiciary interprets the law and thus the Court has the last word to say on
any point of law. Ours is a Constitution of checks and balances. If the
legislature or the executive makes a mistake, the judiciary sets them right
through the interpretation of law. So the law is not cxactly that what we
find in the statute book. Law is the last word of the last judge. Meaning
thereby, the final position about any law emerges on account of interpre-
tation given to it by the Supreme Court in India. An example in sight is
Article 14 of the Constitution of India which appears to have guaranted
absolute equality toall. Our Supreme Courtasa result of true interpretation
of Article 14 read within the doctrine of reasonable classification on the
ground that the cquality can be only among equals. In a country like India
which is socially and economically imbalanced socicty, absolutc cquality
is neither possible nor desirable. Article 14 does not specifically provide
for reasonable classification which however has become a part of Article

14 as a result of its interpretation by the Indian Supreme Court.

To crr is humane, so goes the saying. What if the Court, especially the

Supreme Court makes a mistake in interpreting the law. For other Courts,

the remedy is an appeal to the higher Court. It is onc situation, among
others, where law professors should conduct sincere and serious research
to highlight the errors committed by the Supreme Court in interpretation
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oflaw. Thercarc scveral instanccs.avai lablc to Show the Mty
ted by the Supremc Court. Incasc titled Golak Ny, V. Stare U/PC
1967 SC 1643, the Suprcmg Court hclq thgt there is n di t‘rCi'cnll
a law and an amcndmcnt of the Constitution and l?ccausc Of the g, %
injunction contained in Article 13 of the Cons.tltutron to the ct‘fbczt;m””ry
state shall not makc a law to takc' i abridge the ﬁlndam(:nnlha.t the
guaranted by part III of the Constitution, the Parliament Canno Ch;, Tighy
fundamental rights even by an amendment of the Constiturion. Pro]tgC .

P.K. Tripathi, a professor of law of Delhi University mmcdiatcly rOL‘ssnr
occasion and produced an article criticising the judgement 0f the SUp:cC to
Court in Golak Nath case, clearly bringing out a difference thchnl:;
ordinary law made by the legislaturc in excrcise of legislative POWer gng
amendment of the Constitution on the ground of “Criterion for Valigiy,:

CC b

It is heartening to note that the Supreme Court in its Judgement i
Keshva Nanda Bharti v. State of Kerala, AIR 1973 SC 1461, while
overruling its judgement in Golak Nath adopted the same principle of
‘Criterion for Validity’ as propounded by Prof. P.K. Tripathi, cven though
without referring to the research work done by Prof. P.K. Tripathi. I am
writing all this with a view to stress the paramount need for law professors
to produce research work which may operate as guide for the judiciary and

give the judges an opportunity to correct their own mistakes, if any, in
future judgements.

- One formidable difficulty in the way of law tcachers undertaking
worthwhile rescarch, had been that they remained divorced from law in
melas they were not allowed to practice law in Courts. Justicc V.R.
Krishna Iycr, former judge of Indian Supreme Court in his foreword tod
report prepared by Prof. Upendra Baxi, former Vice-Chancellor of Delhi
niversity on Social-Legal Rescarch in India, in 1975, quoting from the
$ obtaining in United States advocated the need for permission
Ners to appear in Courts, According to Justice Krishna Iyer. th®
cachers can champion various Iegal causes and producc mgﬂ“;
-legal research. The legal academicians must get a prawci}.

Al&:sb,a,legal aid cases and social action cascs in ordt. l
¥ m&mpmduce legal research. Justice P.N. B hﬂ.g \w:lt“
MM.Supreme Court realising the potcnna!st})r
d to the Government of India to takc SICpbtl?t‘
a8 advocates on my request. Accordingly- ool
. in 1979 enabling law teachers 10 &0
iversity Grants Commission w Jaw
aresolution to the cficct thdtcia

E}inLegal aid cascs and SO
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action cases. The Delhi University in the meeting of its exceutive council

also resolved to allow law tcachers to appear in Courts in legal aid cases
and social action cases. Since this development, the quality 0 ftcaching and
rescarch in Law Faculty of Delhi University gota new filip. It is common
knowledge that Prof. Upendra Baxi achicved academic excellence be-
cause he used to appear in Supreme Court like Agra Home casc.

This is the maiden attempt of Law Centre-I1to publish the journal. Tam
pretty surc that the journal shall mect the aspiration of its readers. It will,
certainly illumine the intuition and inspire the intellect of the members of
the legal fraternity. The editorial committee of the journal and especially
Prof. A.K. Koul. Prof. Balbir Singh and Mr. v K. Ahuja have donc
commendable work in producing the Journal. In the fond hope that this
Journal will not compare ill with any of the best Journals in the World, |
thank all the members of the editorial committee and wish the Journal a
grand success. | thank the printer M/s Shivam Offest Press, New Delhi for
doing good job of producing this volume with quality print on good paper

and presentable cover and design.

Professor S.S. Vats

Law Centre 11,
Professor-in-Charge

Dhaula Kuan,
New Delhi 110 021
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MAJORITIES’ RIGHTS TO ESTABLISHAND
ADMINISTER EDUCATIONAL INSTITUTIONS

Justice K. N. Goyal*

I. THE SPECTACLE OF Hinbus CLamming To BE NoN-HINDUS

The claim of the Ram Krishna Mission that it was a minority institution in
. ml.xch asthereligion followed by the Mission was different from Hinduism
wasrightlyrejected by Supreme Court bench consisting of Justices Kuldip Singh,
Venkatachalaand Sahir Ahmad in Bramchari Sideshwar Shaiv. State of West
Bengal.! The learned Judges, however, allowed the Mission to administer the
(.:ollege through its own governing body. They did not consider it to be in the
interest of justice to accede to the prayer of the teachers’ union who had moved
the High Court for a writ of mandamus to compel the State Government to
constitute a governing body for the college on the standard pattern prescribed
for other colleges. The question whether areligious denomination has the right
under Article 26(a) of the Constitution to establish and maintain institutions for
general education also as distinguished from religious education wasleft open
to be decided ina proper case where all the parties who might be concerned with
it are afforded adequate opportunity to have their say in the matter.

Similar attempts have earlier been made by the Arya Samaj to seek
protection of Article 30 as a minority by claiming that theirs was “Vedic
religion’ which was distinct from Hinduism. Their contention was alsorightly
rejected by a Division Bench of the Delhi High Court consisting of Justices
Deshpande and Pritam Singh Safeer.” The claims of Jains and Sikhs whose
religions were held to be separate, even though they were governed by a
common Hindu law, were however, upheld.

A similar claim by the Brahmo Samaj did succeed before a full Bench of
the Patna High Court in Dipendra Nath Sarkar v. State of Bihar.’ But
Deshpande J (as he then was) of the Delhi High Court inthe above noted gase“
has rightly drawn attention to the definition of “Hindu” in the Hindu Marriage
Act and other like Acts under which Virashaiyas, Lingayats and follm.;vers of
the Brahmo Samaj, Prathana Samaj or Arya Samaj have. been'. descnbed' a5
Hindus by religion. It is adifferent matter that though Budh‘Jsts, Sikhs and.J ains
follow different religions, as recognised in the Constitutl_on as wel} as in the
Hindu Code, they too follow the Hindu way of life, as pointed out in Ganpat
v. Returning Qfficer® and Pannalal v. Sitabai,* and are governed by the same
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Hindus. The Delhi decision, dissenting from the Patng

ersonal law as : e on \

mely AzyaPratimdlnSabhav. ihar, irly right, as alsoin g Simy

na ) d in Sastri Yagnapurushadji v. Muldas Bhudy, Cﬁ;or “’ii};
as &

' resse
g]aelc‘:ftjlj?gﬁl Court has also upheld the claim of J_ain. Sasamingr, o
community in SreeJain Shewtambara T erapanthi Vidyalayg g s Ofg
Bengal.’ W
The fact that sections of the Hindu community like the Ary, Shr
Brahmo Samajand Shri Ramkrishna Mission should have been driye,, ; 9, the
such untenable claims is indeed disquieting and has led people talko Ma,
divisiveimpactof Article 30. Evensome Judges have given expressiop, toosfl:he
c

feelings. Justice Safeer for instance spoke in the above mentione Dl
judgement of the need to guard against all kinds of disruption, an o rilhl
ed

that :
The Constitution in origin is a secular constitution meant for ), It
- 1§

directive principles indicate that the growth of a united nation i Whigh
all people may be living with satisfaction was the aim. It was not the aifn
toencourage fissiparous, dissipating anti-national tendencies. No natiop
can afford to submit itself to a process of disintegration.

II. MusLiMS AND CHRISTIANS AS MAJORITY COMMUNITIES AND
Hinpus As MINORITY

Let us therefore consider whether institutions run by majority commup;.
ties are entitled to the same right that Article 30 confers on the minorities, o
is it a mere privilege conferred on the latter which is not available to the
“majorities”. The plural number is advisedly used here. Taking the religious
basis first, the Sikhs are the majority community in the State of Punjab. So are
Muslims in the State of Jammu and Kashmir. Prior to division of Punjab, Sikhs
were a minority throughout the State. If tomorrow Jammu is carved out asa
separate State, Muslims will become a minority in Jammu, though today they
are the majority community throughout Jammu and Kashmir. Letus now take
the linguistic basis. Gujaratis are a minority in the city of Mumbai, and
Maharashtrians are a minority in Ahmadabad. Prior to reorganisation of the
Bf)mbay State, Ahmedabad was part of it and Gujaratis were a minority there.
Hindi-speaking sections of people called “bhayias” are a minority in
Maharashtra. Marawaris and “Hindustanis”, are a linguistic minority 10
lellcutta. Buf assoonasa “bhaiya ” goes back from Mumbai to his home State
ga gslt’h or Bl[}]!ar’ ora Marwan. or “Hindustani” goes back_ from Calcutrtj;
»A lj"anﬁi?;:r 4P, herevlerts _tohfs§tatusasamemberofamajoﬂf}’con,’mu e
oraBengali whilelivingin New Delhiisamemberof2 €%,

en

minority but as soon as he goes back to live in Tamil Nadu or West
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MAJORITIES® RIGHTS TO ESTABLISH EDI ICATIONAL INSTITUTIONS 3

becomes a member of the majority cor . i ‘

SUP‘:C lllﬁ)COurt decisioninthe 1Jw 0 L):\:;:‘,T}T :1] nll/t )'C()/} ll el;: l;} /Ezlt]li;z; vf rz;z t;hoef

S’ul?lgb, land D.A. l'/. C()l‘/cgc_.Iulllmderv, .S‘tar,e.of [’un]"a’h,” decided the adtiie

( cal):;imy' t:CI‘]S.ﬂm.c. COI‘ISl'IllltIO!‘l Bcngh, holding that Arya Samajist Hindus
ing Hindi in Devanagri as their language) were a religious as well as

linguistic minority in the Sikh-majori
the State language). jority State (having Punjabi in Gurmukhi as

g qull(l:r Article 1.4 of the Constitution, the State is prohibited from denying
loany personequality before the law or the equal protection ofthelaws. There
isno doubt that some provisions such as in clauses (3) and (4) of Article 15 and
claqse (4) of Article 16 which permit discrimination in favour of women and
sociallyand educationally backward classes of citizens, including members of
Sche.duled Castes and Scheduled Tribes, in regard to recruitment to public
services oradmission o educationalinstitutions. Thisis permitted because of
the need to make unequals equal and to bring about equality between different
classes of citizens in the real sense. If there is a socially and educationally
backward or otherwise deprived class of citizens its members may notbe able
to compete on equal terms with members of the relatively forward classes.
Hence reservation was considered necessary in order to allow them proper
representation in the public services and in the field of education." Special
representation has also been allowed in Legislatures for the members of
Scheduled Castes and Scheduled Tribes. All this is by way of “affirmative
action”. Does the protection given to the minorities by Article 30 fall in the
same class?

The question could not possibly beanswered inthe affirmative, for, asseen
above, the same person who while living in one city is amember ofalinguistic
minority becomes a member of the linguistic majority on coming back to his
fore fathers’ land. Thus the label of “minority” and “majority” is not
permanently affixed to a person who depends on his current abode and on the
latest political boundaries pertaining to that abode. Surely a Tamilian or a
Bengali while living in New Delhi does not become relatively backward
compared to hiskith and kinin hishome State. Itcannot therefore be contended
with any justification that the minorities were favoured by way of affirmative
action in order to make themequal to others who were better placed education-
ally. Indeed it is well known that the standard of Christian missionary
educational institutions was by and large higher than the level of other
institutions. Thanks to the dedication of Christian missionaries, aided gener-

ously by the British rulers, the educational as well as literacy average of
Christians is also higher than that of Hindus."” Another religious minority,
namely Parsis, are by all accounts far more advanced socially, educatlgnglly
and economically than any other religious community in India. The religious
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Sikhs and Jains are certainly notany more backward or forwa
generally. The facleassumptionin St. Stephens ¢, ] [egr'd
e

14 made in the context of preference to Christiang i, i
€

v. University of Delhi, UL Ao
matter of admissions toa Christian institution that minorities are “underpriy;
leged” communitiesand that the principle underlying Article 16(4) s attracte

in the matter is, with due respect, not based on any factual survey. The only
circumstance cited in support of this conclusion was that if admissions weye
to be strictly on merit, noteven ten percent seats couldbe secured by Christjay,
candidates. Considering that the percentage of Christians in the tota] popula-
tion of the country ismuch less, this can hardly bea matter of alarm. Inany case

nobody pointed out to the Bench that the label of ‘minority” applies not merel;j
to the Muslims, Christians and Buddhists who are religious minorities in the
country as a whole but also to Hindus as a religious minority in Jammu anq
Kashmir, Meghalaya and Punjab and migrant Hindus as linguistic minorities
all over the countryand to the advanced religious communities of Parsis, Jains
and Sikhs. Besides, as will be presently seen, the protected minorities are not
required to confine the admissions to their institutions to members of the
minority community in order to earn the constitutional protection. Often, in
minority institutions, the students belonging to the majority for outnumber
those belonging to the minority concerned. It cannot therefore be said that it
was proposed through Articled 30 to raise the educational standard of the

minorities in order to make them equal to others.
I1I. Te KeraLa EpucaTion BiL Case

minorities of
ascomparedto Hindus

Article 30 first came up for interpretation before a seven judge Constitu-
tion Bench constituted to consider the reference made by the President under
Article 143 inre Kerala Education Bill sponsored by the Communist Govern-
ment of the State which was stoutly opposed by the Christians and Muslims. s
Chief Justice S.R. Das delivered the majority opinion. He spoke for six judges,
the sole dissent by Justice Venkatarama Aiyar being confined to the question
whether minority institutions were entitled also to recognition and State aid as
partof the right guaranteed by Article 30(1). ChiefJustice Das hold, inter alia :

(¢) Aninstitution, in order to be entitled to the protection, need not deny
admission to members of other communities.

(b) Itisnotnecessary thatan institutionrunbyareligious minority should
impart only religious education or that one run by a linguistic minority should

teach language only. Institutions imparting general secular education are
equally protected. The minority has a right to give a thorough, good general

education.

(¢) Grant of _aid or recognition to such institutions cannot be made
dependent on their submitting to such stringent conditions as amount to
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MAJORITIES’ RIGHTS TO ESTABLISH EDUCATIONAL INSTITUTIONS 5

surrender.ing their right to administer them. However the right to administer
does not. include the right to maladminister, and to ensure that there is no
maladministration reasonable regulations can be made.

(d) Regulations prescribing the qualifications for teachers were held
reasonable. Those relating to protection and security of teachers and to
reservations in favour of backward classes which covered Government Schools
and aided schools alike, were “perilously near violating that right”, but “at
present advised” were held to be permissible regulations.'¢ However, provi-
sions centralising recruitment of teachers through the State Public Service
Comm1§510n and taking over the collection of fees efc. were held to be
fiest.ructlve of the rights of minorities to manage the institutions. So far as
institutions which sought only recognition and not aid, even the provisions
abolishing fees for primary schools were held impermissible. If fees are to be

abolished in pursuance of the directive principle in Article 45, the State should
compensate the institution for the loss of fees."”

(e) Clauses of'the Bill which authorised the taking over of management
in the event of specified failings, in effect, annihilated the minorities’ right to
administer educational institutions of their choice.'®

IV. EbucATIONAL INSTITUTIONS AS CHARITABLE INSTITUTIONS

Sidhajbhaiv. State of Gujarat,' was a unanimous decision of a six-judge
Constitution Bench. The petitioners again were Christian missionaries who
were running numerous primary schoolsand also a training college for teachers
which fed those schools. The State Government ordered that 80% of the seats
in that training college should be reserved for teachers deputed by the
Government. The managements were also directed to provide hostel accom-
modation for them. Directions regarding observance of holidays were also
issued. On the refusal of the management it’s grant was stopped. This was
challenged by the management. Shah J. (as he then was), speaking for the
Court, expressed the tentative view that under Article 26(a) every religious
denomination had a right to establish and maintain institutions for religious
and charitable purposes, “and ina larger sense an educational institution may
be regarded as charitable”. The learned Judge added that it was not necessary
to decide this question as Article 30(1) itself was squarely attracted. There was
hardly any need for hesitation in expressing this view and in basing this
decisions or Bramchari supra, on Article 26(a) as well. As po.intefl out by
Seervai,® “In India as in England the advancement of education is also a
recognised head of charity; therefore, educational institutions Vf/Ot'lld be
covered by thewords ‘charitable institutions’ in Article26(a)”. In Unnikrishnan
v. State of A.P. *' the Court held that the right under Article 30(1 )_and (2) was
infringed by the severe restriction on the right of the private training colleges
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6
ats of their choice and by .holding out a {hrcat (0 Withdray,
d to refuse to pay grant in ic event of non-compliance,
Regulations made in the true interests f)f efﬁcnler]lcylgl(f instruction, discip|j ne,
health, sanitation, morality, public order anc “}i tke may undoubtedly b,
imposed. Such regulationsare no.t restrictionsonthe rlght whichis guaranee,
- they secure the proper functioning of the mStltUhthl; In matters Cd_UCalion 5
Though the objective of training of teachers of sC 0(;) S (t), f loca.l bodies may b
inthepublicinterest,thesamecouldnotb.epel'mltte to eaCllleyedatthecost.
of the institutions. The regulations which may 1anul‘l‘y be 1mposcd as a
condition of receiving grant or recognition, 1t Was he.ld,. must satisfy a dug|
test, the test of reasonableness and the test that it 1s regulative of the
educational character of the institution and 15 conducive to making the

institution an effective vehicle of education for the minority community op

other persons who resort to it”.??

A. Appointments and Disciplinary Powers

In Rev. Father W. Proost v. State of Bihar,” the petitioners were
Christian mission who were running St. Xavier’§ College, Ranchi. Ty,
parents of students of that college also joined as petitioners. They Cpn}plained
against a new Act under which a University Service Cqmmlssmn was
established. Every appointment, dismissal, removal, termination ofservice or
reduction in rank of a teacher of an affiliated college was required to be made
by the governing body of the college on the recommendations of this
Commission and subject to the approval of the University. The Constitution
Bench, speaking through Hidayatullah C.J., held, following the earlier dec;-
sions noticed above, that this provision was destructive of the right of
management. The institution was held entitled to the protection of an exemp-
tion clapsg under which,. in case ofa mino.rity institution only ‘approval’ of the
Commissionand the University was required and not ‘recommendation’ of the
Qomm1ssxon. In other words', recru;tment was.t(') be made by the institution
itselfand not by the Cqmm1ss1on forit. The provision requiring ‘approval’ was
apparently not challenged.

to admit stude
recognition an

B. Constitution of Governing Body

InRt. Rev. Bishop S.K. Patrov. Bihar,* it .
tion Bench that the State authorities could not‘?ii;:;etl: lé}l;:;?ither Coqstltu-
constituteits governing bodyinaspecified manner. Theearlier dan,n,llssmn to
follow;dz and it was added : “The fact that funds were obtained ;-c 1s10ns were
for assisting i.n setting up and developing the schoo] or that th omthe U.K.
of the institution was carried on by some persons wh € management

] Ay 5 Y
in India is not a ground for denying the protectiop of{na:é';m,l’lave beenborn
e.
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MAJORITIES' RIGHTS TO ESTABLISH EDUCATIONAL INSTITUTIONS

C. A Gratuitous Obiter Dictum

InState of Keralav. Very Rev. Mother Provincial,” also called the second
Kerala case, a six-judge bench again spoke through 1 idayatullah C.J, In this
casea !argc numbcro'fw.rit petitions were filed by Christian missions, but two
were hl(;d by the majority com.mumty also against certain provigions of the
University Act. The Act provided for constitution of statutory governing
bodies according to a standard pattern in supersession of the cxisti;;g private
bodies (Sections 48 and 49). The proposed statutory bodies were not answer-
able to the founders in the matter of administration of the institution. Even the
cgmmunity was to have no hand in the administration, Teachers were not to be
dismissed, removed or reduced or suspended for a period exceeding 15 days
without the previous sanction of the Vice-Chancellor, The order was to be
further appealable to the Syndicate (Section 56). A teacher was not to be
disqualified for continuing as such merely on the ground that he has been
elected amember of the Assembly or of Parliament or of alocal authority, and
such member of the Assembly or of Parliament shall be on leave during the
period in which the House concerned was in session. This enables political
parties, observed the Court, “to come into the picture of the administration of
minority institution which may not like this interference. When this is
complied with the choice of nominated members left to Government and the
University, itis clear that there ismuchroom for interference by persons other
than those in whom the founding community would have confidence”. Section
63, “to crown all these”, even enabled Government to supersede the manage-
ment and entrust it to the University for a period not exceeding two years.

Mr. Mohan Kumarmangalam, appearing for the Kerala Government, tried
to defend the provisions by referring to the Education Commission? which had
made certain suggestions regarding the conditions of service of the teachers of
colleges. The Court agreed that the provisions may have been made bonafide,
but held that “even if salutary, cannot stand” as they “affect the administra-
tion of these institutions and rob the founders of that right which the
Constitution desires to be theirs”.”

The Kerala High Court had held that the provisions were also offensive to
Article 19(1)(f) bothinrespectof majority as well as minority institutions. The
High Courtdid strike down the provisionsin Section 63 (which, as seenabove,
related to temporary supersession of the management) in relation to the
majority community too asultra vires of Article 31(2). The Hindu institutions
also took the plea of discrimination, invoking Article 14. The learned Chief
Justice at first expressed a tentative inclination to reject the plea based on
Article 14 by observing that the claim of the majority community institutions
to equality with minority communities in the matter of the establishment and
administration of their institutions leads to the consideration whether the
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enthe( '(m:,'l.ilmi(m itselfclassifi,.
communities intoa separate entity ('nrspccml. prolcclion W"“"»:h‘j".:
yunity. This is nota case of giving some benef;,.
ority communities which in reason must :}lso got to the may j(,m‘)
. a special kind of protection for which the (,"o”.,.),[ J
ty communities. [t may be respectfully submiltcl('l-
gintheC onstitution to support the words whjc

ty. The mere fact there s special mentiop :
the minorities, and there s silence aboutthe rights of the majority commupjy; )I
should not necessarily, withoutmore, lead to the conclusion that the intep; Ots
was to deny the right to the majority communities. It is unfortunate th Suc]n

a summarily dismissive view should have been expressed as a cagyg] obit ]

dictum ona sensitive and importantissue which, thoughexpressly rajse d WCr

not even allowed to be fully argued because of the concession made b’ as
State. We may let it rest at that, for the learned Chief Justice w;q Ll g’kthe
clarify: “The question, however, does not fall within our purview o e, to
at the hearing announced that it w ate,

as not intended to enforce the proyi
the law relating toadministration against the majorityinstitutions only, ifnt;(;f
could not be enforced against the minority institutions”. Again, howeye, ayt
later stage of proceedings Mr. Mohan Kumarmangalam stated that he l;a d
instructionstosay thatany provision

held inapplicable tominority institutin
would not be enforced against the major

ity institutions also. Hence it re); b
usofthe task of considering the matterunder Article 19(1)(f)notonly inregpe,
of minority institutions but in respect o

f majority institutions also, Ty,
| provisions of Section 63 affect both kinds of institutions alike and must p,
declared ultra vires in respect of both.”®

Then the two cases, one of D.4.V. College Bhatinda,® and the other of
D.AV. College Jullunder® were decided on the same day by the same
Constitution Bench. Apart from the finding (already noted) that Hindus were
a r-ninoﬁty in Punjab within the meaning of Article 30(1), it was held that a
mxgon’ty institution could not be compelled to adopt the language of the
maj_orit)( as the sole medium of instruction or to seek affiliation from another
University which carried on its instruction and examinations only in majority
language, nor could it be obliged to have a governing body according to a
f}?ett;nr‘nn lmp(ﬁfd bty the statute, including representatives of the University and

cipal® ortoc ' ' i i
i r}: o do(::;pgl \:Jl:;h [;ici]:,];;:?;nts relating to service and conduct

equality clausecan atall give protection, wh
the minority
denied to the majority comn
to min
community institutions but
rution singles outthe minori
here that thereis in fact nothin

is deniedto the majority communi

V. THEORETICAL BAsIS OF THE PROTECTION

A nin
Ahmadachjl:S'(ig)e(fvimh:gthe_ largest so far on the subject was constituted in
constituted as.statede ’1? <S>czety e State of Gujarat.* It seems to have been
> y Seervai, because of the criticism of decisions on
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Article 30(1) voiced b

yex-Chief Justice Dr. p
Law Lecture

on“Indian Parliamentand Fund

B. Gajendragadkarin his Tagore
Nehru Memorial Lecture

on “PhiI(wophya(r)r}c:}f:tli{{rif?t?” a“d-]‘fwa’fw’”lal
(J‘u_iur‘al Act in question had sought to convert all zif;;]ia?szggjt:;(c)gc.s ?::2
constituent colleges of the U niversity, with the result that teaching woiﬂd be
taken over by the University and the institutions would lose their individual
character. Several judgments were delivered in the case, and they need to be
analysed. In the leading Judgment, Ray C.J. (for selfand Palekar J .)observed

th_at pefm.lss1b.le regulatory measures are those which do not restrict the right
of administration byt

. facilitate it and ensure betterand more effective exercise
of the right for the benefit of the institution and through the instrumentality of
Management of'the educational institution and without displacing the manage-
ment. The choice in the personnel of management is a part of the administra-
tion. As a result of new elements in the shape of representatives of different
types, namely, a nomi

nee of the Vice-Chancellor and representatives of
teachers, non-teaching staffand students of the college, it was said, “the calm

waters of an institution will not only be disturbed but also mixed”. The
provision conferring power on the Vice-Chancellor oran officer authorised by
him to approve or disapprove any penal action proposed by the management
against a teacher or non-teaching employee, was held to be impermissible in
as much as it confers arbitrary power on the Vice-Chancellor to take away the
right of administration. Another provision under which any dispute between
the management and a teacher or other employee of an affiliated college was
to be referred to a tribunal of arbitration, comprising a representative each of
the two parties and an umpire nominated by the Vice-Chancellor was also
disapproved. These references to arbitration will introduce an area of litigous

controversy inside the educational institution. The atmosphere of the institu-
tion will be vitiated by such proceedings.

A. Genuine Equality, But No Pampering

Jaganmohan Reddy J (for self and Alagiriswami J.), in a concurring
judgment, observed that equality of treatment of minority and majority or
equality before law precluded discrimination. According to the Advisory

Opinion of the Permanent Court of International Justice on Minority Schools
in Albania (April 6, 1935) :

‘Whereas equality in fact may involve the necessity of di_ffe.rential treat-
ment in order to attain a result which establishes an equilibrium bet.ween
different situations.... It is easy to imagine cases in which equaht}f of
treatment of the majority and of the minority whose situation and require-
ments are different, would result in inequality. The equality between the

members of the majority and of the minority must be effective, genuine
equality’.
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Khanna J. and Mathew J. in their concur:
report of the Albanian case cited above, [ fa

‘2‘9§ 1). Separately guaranteestoall sections of citizensthe right to conserve thejr
distinct language, script or culture”

» apart from the rights to freedom of
religion guaranteed by Articles25,26,27 and 28 and the basicrightto equalj
guaranteed by Article 14. The Supreme Court has also consistently taken he

. view, right from the Kerala Education Bill (supra) onwards, that while Article
29(1) is, in the words of Hidayatullah

C.J.,in Rev. Father Proost (supra), “3
general protection which is given to

minorities to conserve th
script or culture”, Article 30(1) is “a special right to establis

h educationg]
institutions of their choice. This choice isnot limited to institutions seeking to
conserve language, script or culture and the choice is not taken away if the
minority community having established the educational institution of its
choice also admits members of other communities. This is

| a circumstance
irrelevant for the application of Article 30 (1) since no su

. ch limitation is
expressed and none can be implied. The two articles create two separaterights,

although it is possible that they may meet in a given case”, The learned Chief
Justice hasreferred to “minorities” only while dealing with Article 29(1)also,
but that is merely because the passage was discussing only minority rights.

eir language,

Khanna J. further observed, with reference to Atticle 30(1), that the
management must be free of control so that the founders or theirnominees can
mould the institution as they think fitand in accordance with theirideas ofhow
the interest of the community in general and the institution in particular vylll
bebestserved. These provisions were made so that none might have the feeling
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MAIORITIES® RIGHTS TO ESTABLISH EDUCATIONAL INSTITUTIONS 11

thatany section of the population consisted of first-class citizens and the other
of second-class citizens. Sardar Patel’s declaration in the Constituent Assem-
bly on February 27, 1947, that it was to show the falsity and hollowness of the
claim of the British Government that they alone could protect the minorities
and to prove “that nobody can be more interested than us in India in the
protection of our minorities that we had made such provisions” was also
quoted. The rights, in the word of Khanna J ., were made a part of the
fundamental rights and thus placed on a secure pedestal and withdrawn from
the vicissitudes ofpolitical controversy. They flowed from the secular charac-
ter of the Constitution to ensure that no one shall be discriminated against on
the ground of religion. The same principle was extended to language as it
“hasaclose relationship with culture. The idea of giving some special rights
to minorities is not to have q kind of privileged or pampered section of the
Population but to give to minorities a sense of security and a feeling of
confidence.* The differential treatment for the minorities by giving them
special rights is intended to bring about an equilibrium, so that the idea of
equality may notbe reduced to amoreabstractidea but should become a living
reality. The majority in a system of adult franchise hardly needs any protec-
tion. It can look after itself and protect its interests. Any measure wanted by
the majority can without much difficulty be brought on the statute book
because the majority can get that done by giving such a mandate to the elected
representatives.* [t may be submitted that the theory that the majority’s rights
donotneed any protectionisno longer accepted after what the Nazis were able
to do to the people as a whole, not merely to the Jewish minority, because the
Weimar Constitution did not provide for judicial review. It was in recognition
of this hard reality in regard to the disastrous effects of the positivist doctrines
that the U.N. Declaration of Human Rights was adopted and our Constitution
makers also enacted Part III of the Constitution.* Virtually the entire part
(Fundamental Rights) protects members of the main religious majority com-
munity to the same extent as it protects members of various minority
communities. It is only the marginal note of Article 29 that incorrectly refers
to minorities, as the article actually refers to all sections of citizens alike, and
Article 30 that makes special provision for minorities. So the observation that
the majority community does not need any protection is too sweeping to
commend acceptance. But more of it later. First let us complete the survey.

Reliance was also placed by Khanna J. on an observation of Chief Justicfe
Lathamina 1943 decisionrelating to Jehova s Witnesses that the provisionin
the Australian Constitution guaranteeing free exercise of any religiqn was
really a provision required for the protection of minorities, and in particular,
of “unpopular minorities” as “the religion of the majority of the people can
look after itself.” This reliance on Latham C.J.’s was, with respect, again
meaningless in the Indian context where the Constitution expressly confers
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12 1 the majority community as well, vide Artjc]q 25(1
on ( \
eneedof the Courtsto adopt thF; same cath .
thic approach which “marked the deliberationg Ofthe
fting those articles” (Articles 29 and 30) thay

d are not subject to any discriminatic, &

freedom Ofl'eligi

Khanna, J. also spoke of th

generous, liberal, sym'pad
Constitution makers 1n dra v
“the minoritic:s feel secure
s 93

supPreS.IOn .y the views expreSsedinearlier.rulings onwhat regul_ati.ons

Whlleend‘?f;glg rnot, KhannaJ. added thatit wouldalso be permissibje
would be permisst e?a) fo’r ensuring regular payment of salaries before ,
to make .rcglllatlonls1 month, (b) for preventing d1\{er51c?n of fUI.ld§ Of the
Parﬁlcu¥ar date O(fl-i efaccoun’ts (c) forprohibiting antf-natlonal activitiesang
ins“t-l:it-lgg gxna(: ?tl; elr:ployees sh,ould not have been guilty of such activitieg 3s
providi

chud J. as he then was) also gave 5

Mat.hev.v (Jj : (fgl tsﬂf; z&‘;ﬁ?:g :?:hat they werenot c.on_cerned in tl}e case
cqncumngj % gn‘l,vheﬁerthe guarantee extended to establishing and maintaip.
_W‘ththe gll.ltzsnogcademy or a police training school.*® He also.qgote.d the
flglgl;y?l:glp arsys age from the recommendation by the Sub-Commission in itg

report to the Commission on Human Rights :

“Protection of minorities isthe protection of’ non—dor_ninant groups, Whi.ch
while wishing in general for equality of treatment with the maj ority, wish
~ forameasure of differential treatment in order to preserve basic character-

istics which they possess and which distinguish them from the majority of

the population”.®

.It has already been pointed out earlier while flisc':ussing the' references to
the Albanian case in the judgments that our Constltgtlon, by Article 29(1), has
given a separate guarantee regarding lgnguage, scriptand cu.lture and as held
by the Court, that is an irrelevant consideration so far as thg mtgrpretatmn of
Article 30(1) is concerned. But our judges, howsoever dl.StlngUIShed, usua!ly
find it difficult to resist the temptation to quote from foreign sources to fortify
their reasoning even where our own Constitution and the ruling of our apex
Court are crystal clear. Such references often have the effect of confounding
theissuerather than addingany clarity toit. The learned judge had prefaced the
quotation with the remark that it was “necessary in the interest of clarity of
thought” the sub-Commission’s recommendation and the Albanian opinion
led him to jump. without further ado, to the conclusion that “minorities can be
protected not only if they have equality but also, in certain circumstances,
differential treatment”. With the utmost respect, the passages cited being not

att.racted tothe Indian context, the conclusion so drawn from them can only be
saidtobe non-sequitur. Tnany case the rights of the majority communities were

notunder consideration in the case, and the observation cannot be construed
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to have any adverse impact on those rights.*
_ I\;[athew J. went on to add that the Constitution makers granted this right
in order

) .“to give the parents in those communities an opportunity to educate
the_xr childrenin institutions having an atmosphere which is congenial to their
religion”. “The sheer omission of religion from curriculum” (of State
schools) “is it;self a pressure against religion”.*? It is perhaps possible to
secularise S.Ub-_] ects such as mathematics, physics or chemistry, but as Justice
Jackson said in McCollum v. Board of Education,® ‘music without sacred
music, architecture minus the cathedral, or painting without the scriptural
themes would pe eccentricand incomplete, even from a secular pointof view....
Evensuchascience as biolo gyraisestheissue between evolution and creation
asan explanation of our presence on this planet, the State cannot insist that the
children t?elonging to the religious minority community should be educated in
State-maintained educational institutions or in educational institutions con-
ducted by the majority.... The parents have the right to determine to which
§ch001 or college their children should be sent foreducation. The parental right
in education is the very pivotal point of a democratic system. If aid from the
State could be made conditional on surrender of constitutional rights, then, the

learned Judge pointed out, the State could curball fundamental rights through
the power of purse.*

It is hardly surprising that with such extreme views of Mathew J. was
reduced to being the sole dissenter in Gandhi Faiz-e-Amv. Agra University,*
decided less than a year later.

BegJ. (as he then was), expressed strong reservations on several aspects.
He was willing to support the State’s power to regulate such institutionsina -
greater measurg than was accepted in Sidhajbhai, or in Very Rev. Mother
Provincial.

Dwivedi J. partly disented only on the question of affiliation. He demon-
strated the illusoriness of the absoluteness claimed for the right under Article
30(1) by pointing out that it was in any case qualified by Articles 15(4),29(2)
and 28(3). He expressed the view that the right could not “be so exercised as
to violate a citizen’s legal or constitutional rights. Thus the management
cannot punish amember of the teaching or non-teaching stz.tff or astudent for
legitimate exercise of his freedom of speech and expression or pf forming
associations or unions”.* He described the argument of impartmg”secqlar
general education in a religious atmosphere as “over-accentuateq w'h.lch
overlooked the aspect that the students do not belong only to the minorities.
Theybelongalso to the notion whose “firstconcern” should be secular general

education.*’ The extent of regulatory power may vary according o theclass (1’§
institutions as well as within a class. A classification suggested was (
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e education imparted isreligious, cultural or Jjp g, :
neral education or mixefi, (2)according to gran%‘;lfst}c
and recognition, 3) according 10 Whethef primary, senconda'ry of higﬁlcd
educationis imparted, 4) whether.ltls amllltz‘:gy acafiemy or mar}ne engineerr
ing in which the State 1S vitally interested.* Again the teaching stafy =
property may be subject to greater.regulatlop thar} th§ composition of
managing body. “Plainly, no minority educational institution can be singj,
out for treatment different jrom one meted out 10 {he majority educatiop,,
institution. A regulation meting ot sucha dtscrtmznatom Ireatment wi| p,
obnoxious to Article 39(1) " 49 He did not agree with the majority view in this
case and also the view expressed in earlier cases that the regulations can only
be conceived in the interest of the institution. He was not prepared to go t,
the extent Hidayatullah C.J. went in Very Rev Mother Provincial, in treating
the ideas of the founders or their nominees “of how the interests of the
community in general and the institution in particular will be best served” a5

sacrosanct.”’

according to whetherth
instructionor secular ge

Dwivedi J. wasalsoprepared to hold as valid, the restriction placed on the
management’s right to punish a teacher without the approval of the Vice-
Chancellor.®? And also the provision relating to reference of disputes with
employees toa tribunal of arbitration as it was intended to check the abuse of

power of administration by the managing body.
B. The Uncared For and Apathetic Majority

It is noteworthy before parting with this case that this nine-judge large
bench was constituted to review all previous decisions on Article 30(1), and
therefore notices were sent to the Attomey General, the Union of India and to
the Advocate General of every State. Public notice was also issued to the
minority institutions to enter appearance, ifsoadvised. The All India Univer-
sity Teachers Association was also permitted to intervene. The entire contro-
versy was thus between minority institution on the one hand and the Central
and State governments (who wanted power of regulation in greater measure
than allowed in earlier decisions) and the teachers (who too supported the
Govements as the regulations which placed curbs on powers of manage-
ments in service matters suited them) on the other. No public notice was
considered necessary for majority institutions, nor did any such institution
came forward on its own as an intervener.

3 It is indeed sad to find that except in the second Kerala case, in which
nf:‘a:)l:-ise of theundertaking of the State Government not to enforce againstthe
ins‘li tutti}(’nlgSt;tutl.(Lns any provision which could not be applied to minority
o ba 130’ the point remam?d. unargued, the majority institutions have

of boldly and squarely raising the plea of discrimination thought it
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to the minorities. Were they de

me privilege as accorded
Hidayatullah C.J. in the said cag

the-cuff loud thinking of
se of minorities ( including

terred by the off-
e?Orisitalso aca

1L » some English civilians such as Shore
ommissioner of Sagarand Narbadadivision), W.F. Dick (Judge ofthe Sadar
Court of N.W.P.)and A. Ross (President of the Legislative Council) were in
favour. of Hindi in Devanagari script. Act No. 29 of 1837 was then passed
athpnsing the Governor-General to dispense with any Regulation that
enjoined the use of the Persian language injudicial or revenue proceedings and
to prescribe the use of such other language and characters as he deemed fit. On
July S, 1839, the Bengal

, Government adopted a Resolution which enjoined
uponall judicial authorities the use of N agari charactersin districts where Urdu
was the dialect. There upon 150 Muslims of Bihar and 106 Muslims of Tirhut

submitted separate petitions saying that introduction of Hindi was a threat to
their religion. The petitioners reminded the Government of their role as
protectors of the Muslims faith. The Government of India succumbed to this
pressureand on 13th January, 1840 forbade the use of N agari charactersby any
Judicial officer before obtaining the special sanction of the Government. This
made Nagari disappear from the scene in the Hindustani speaking provinces.
Significantly none from the majority community raised a little finger against
the withdrawal of Nagari within six months of its introduction and it abjectly
acquiesced in the continued imposition of the Persian scriptonthemeven long
after the replacement of Moghul rule by British rule, indeed right up to 15th
August, 1947. Similar indolence has been exhibited by the majority during the
last forty years about the right of equality in regard to establishment and
administration of educational institutions with the minorities.

C. Teachers More Vigilant

While the majority managements have helplessly submitted to the dis-

crimination, the teachers and their organisations have always fought for their
rights, often successfully.

The view expressed in St. Xaviers College, that it is not pen}?lSSlt\)rlii)\t;
provide thatany penal order againstan employee. w1l! be sub; ectto [t, e [;;Z Sby
approval of the Vice-Chancellor was followed in Lily Kurian vél telwi su;:h t
a Constitution Bench headed by Chandrachud C.J. which held tha
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i hority like the vice-Chan..

4 in an outside authority 11ke I e ey,

ry control exercisable by the " to

isci lina . ‘ d ’.
thed pitute d an Appellate Tribunal inste,q O%I”R
fits validity was however not congjq, "

UC;ZII:):O(])V. Governmeﬂf OfA.P-,54 the prijsi()n:((J.
ddownthatno major penalty or termination Sha}{
oval ofthe competentauthority washeld invay;,
roval shall be grante( if the

the rider that app
quate and reasonable grounds for j; i

£ : 1 limit of two m()mh ‘
the same case, another provision which placed D s i
(extendable by another fwo months) for’completlolllj ngﬁ t‘ﬁ/‘i‘&% ;%tnst a
teacher beyond whichan order of suspenswnwﬂl not ed . Ever
held to be valid. Chandrachud C.J. was not.prepzf; g ?ts - Pig fo
minority managements the absolute right to hire - % derof uni‘shm &
sions of Sections 4 and 5 providing for appeal again Stanon eIIl)t iniSe t-em
passed by the management were alsostruck down. Therequirem Clion

: was upheld. So also th
6ofp \i hment of a teacher was uphe e
rior approval for any retrenc B oo,

requirement thatthe salary ofateacher shall be pai _ .
1 AliJ. was for maximumrights

The ChiefJustice took the middle course, Faza ‘
for the management, while Kailasam J. was for maximum pOWers for the

regulating authority. It was thusamajority judgment. In ank,{?nthonyPublic
School Employees’ Associationv. Union of India,* it was similarly held that
reasonable provisions for security of tenure to teachers and also for laying
down their pay scales, allowances, efc. werenotonly permissible under Article
30(1), but exemption of even unaided minority schools from general provi-
sionsin thatbehalfwas discriminatory and hitby Article 14. It was further held
that if appgal_against penalty imposed on a teacher was provided to a district
Judge, as distinguished from the University or other regulatory authority, the
same wguld also be valid, and its denial to teachers of such institutions
d.lscnmmatory. A provision under which the management’s order of suspen-
sion of teacher could not continue beyond a period of fifteen days without th
approyal of the Director was also held to be salutary, hence applicab| 5
minority institutions as well. It was however, emphasised thatap g:/ 1? e
Suspension should not be withheld except on good and ade uatp Sy
Bzha_r 'State Madarsa Education Board v, Anjuman Ah;le-He gr Omslsd 5
provisions were struck down. Onerequired the managing commyj . ees: b
notonlyteachers butalso representatives ofthe Board an of tt(?e to lncl-ude
co-optedimembers; the other vested in the Board “c:ontrol”gruardlans i
of teachers and also required the management to seek tl?vg % )
approva_l before a penal order was passed. The Bench d«‘:cline(;3 ‘?ard jpmer
the provisions. Similarly inBiharStateMadarsaEducationBa t(; S
Hanfia,” the power conferred on the Board to dissolve the mag; - Madarass
gINg commj.

power veste
fere witl
had since const

appellate
directly to nter
body. The statute
Vice-Chancellor. The q
Again, in A/l Saints Hig/z :
Section3(1)and (2)whichlat
beeffective without priorappr
even though it was subject 0
authority is satisfied that there are ade
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(ee of an aided and recognised institution was held violative of Article 30(1
[However the Court disapproved of the view expressed I)Q the | li;zh' (b‘«:;rt fh')i
the Chairman or majority of the members of the statutory b;mr«,l k;h()tjfd
necessarily belong to the minority community, |

O ’ ] \ ) .
V1. Sinen's Cast i A WRoNG AsSUMPTION OF BACKWARDNESS

The nlufuori'ly institutions have, however lost several battles against their
teachers. I'he / rgnk Anthonyruling inregard to the Director’s approval foran
nrdcr.ol suspension was unsuccessfully assailed ag contrary to Y. Theclamma
v. Unionof India,™ All Bihar Christian Schools Association . State of Bihar,”
A‘/(anohw: Harries Walters v, Basel Mission Higher Eiducation Centre. RN
Singh 1. in the All Bihar Christian Schools case has indeed been at pains to
stretch the regulatory powers of the State to their maximum, in the process,
“distinguishing” all previous decisions seemingly (O decide the contrary. On
the other hand, the Constitution Bench (headed by KaniaJ. as he then wasand
spcaking through Shetty J. with Kasliwal J. dissenting) has, in St. Stephen s
College v. University of Delhi," bentover backwards in conceding the claim
of the two government aided Christian institutions to make admissions
according to their sweet will, (specifically, on the basis of 100 percent
interview marks from out of candidates selected preliminarily on the basis of
their secondary school marks, the number of candidates interviewed being
about five times the number of seats) in total disregard of the norms fixed by
the University and giving preference o students of their owncommunity. The
Courtplaced alimit of fifty percenton reservation of seats for them, applying
in the process decisionsunder Article 16(4). By aprocess of reasoning which,
with the utmostrespect, isratherconfusing, mixing up unrelated concepts, they
side tracked Article 29(2)and ‘distinguished’ earlier decisions on the subject
such as D.A.V. College®™ and Kerala Bill.® Cases relating to reservation in
favour of backward classes of citizens wererelied on and the minorities were
assumed to be “the underprivileged”. Emphasis was placed onthe minorities
right in their own educational institution and following Mathew J. in St.

Xavier’s, the parents’ right to have their children educated in institutions
havingan atmosphere congenial to their ownreligion. Preference to Christians
in admissions was defended as being not solely on the basis of religion but to
prefer their community candidates in their educational institutions a rather

baffling distinction which could be made only by a court which must beright

because it is final.
The Supreme Courthas further concededto the minority mal?agements'the

power to give indirect preferenceto candidates of their community1n appoint-
ments to the posts of Principal and Vice-Principal by requiring that the
candidates should fulfil over and above the qualiﬁcati.ons lfud down by t:e
University or a Board, some additional lingual qualification and theredy

e —
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excluding other candidates from the f'lclccll.off cholce.fl nl .Vlrch({ra Nas Y

v. Delhi Addministration,®itwassodecide g’ "}Wé"l‘; )a INguistic ( Ma]ayal'/)m
minority institution, anq in the K‘ammat I fV 0 -C]ge of Luc{(now caspd‘t'n )
same principle was applied even in the case of a secular educaigy, NSt he

run by a religious minority (Muslim) which prescribed Urdy 44 an aq dit]}:n,n
qualification for the post of Principal. The latter Case assumes Withoy, 'nd]
discussion that minority institutions do have such a right 65 tan,

NATIONAL CAPITAL L5y,
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VIII. StatE CoNTROL ON MINORITIES TECHNICAL INsTITUTIONS

The right of Government or a University to prescribe suitah]e conditj,
relating to facilities for students and staff, excellence of standars and e V)m
limits on capitation fee to be fulfilled before even a minority could Cla-e
recognition for an institution, in particular one conducting professiori
courses, such as a teachers’ training college,* or a medical, engineers; 4
pharmacy, nursing, etc.,"” has been consistently upheld by the Court n th
Talimi Mission v. State of Bihar, there was a blanket ban on private collegesl
forteachers’ training except for minorities, and the appellant’s applicatiop Wag
rejected on the ground of inadequacy of facilities. The Court (perFaza] AliJ)
held on facts that the decision of the authorities was unreasonabe, bl;t
Mukharji J. as he then was, did not agree that it was coloureq by any ans;.

minority bias.

Likewise the Court has religiously upheld the right of parents to get the;;
children educated in the medium of their choice, vide Stafe o Bombay v
Bombay Education Society,® (per Constitution Bench, headeq by Mahajari
C.J.),and the two D.4.V. College cases, though the Courts have conceded to
the State the power to implement the three-language policy so that over and
above the language of the puplis’ choice of the regional and national languages
could also be taught.”

VIII. ONE MiNoRITY OPPOSING ANOTHER’S ScHooL

In Mark Netto v. State of Kerala,”" the Christian community was running

a boys school. It was denied permission to admi girls to the school on the
ground that there was already a girls school run by the Muslim community in
the neighbourhood. The Muslimsalso objected to a co-educational institution.
The grounds for refusal of permission were held unsound and the refusal of
penpi§sion was held violative ofthe Christians’ rightunder Article 30(1). The
Christian community had a right to have schools of their choice for teaching
thexr girls if they did not think it in thej interest to send them to the Muslim

girls school. The rule under which the permission had been denied was held

napplicable to minority schools. It was not considered necessary to strike
down the rule in its application to al].
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IX DOUBLE STANDARDS IN JupicyaL REVIEW

Let us contrast the various strongly eXpressed views in the above cases
about rights of minority communities,

itutions with the
“InU.P. the Intermediate
to conferring very wide
A statutory scheme of

approachin Katra Education Society . State of U.P.
Education Act was amended in 1958

with a view
powers on authorities vis-g-yjg the managements.

for a uniform pattern of

eme has to be approved by the Director. On the

Governmentmay appointan Authorised Controller

anagement defaultsin complying with any direction

en the property and assets of the institution can be
nt. Forappointment ofteachersa selection committee
S0 provided that the selection committee shall sendits
he Deputy Director who may reject the same. Then
be made by the Committee. Ifit s again rejected then
se of Principal) or Deputy Director (in the case of any
mself make the final selection and appointment. Condi-
onfirmation, punishment of teachers and their transfer
o anotherareall prescribed by regulations. Prior approval

quired forany order of punishment. These provisions were
ciety running a girls school.

Director’sadverse report
forthe institution. Ifthem
of the Controller then ev
taken over by Governme
is provided for. [t wasal
recommendations to t
another selection may
the Director (in the ca
other teacher) may hi
tions of probation, ¢
fromoneinstitution
oftheinspectorisre
challenged by a so

upheld in a couple of referenc

e (in para 9 of the report) as it was held to be
implicit that it would be exerc

ised in the interests of the students and of the

d Controller was likewise upheld as

the best interests of the students”, as
the State in a democratic set up is vitally interested in securing a healthy

oming generation of citizens.” Sucha
power, it has since been held in the first Kerala case™ annihilated the
concerned community’s right to ad

minister an educational institution of its
choice. In St. Xaviers, s Ray C.J. emphasised that the regulatory power should
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on in particular will be best served. Since 4 Ay
d World War there was a marked increase in th,e ®term;,
{ . 13
here were many complaints against the mananu 2.
contentment among the teachers was rife_ |y &emey, !
the.,

J been made on the recommendations of 5 ¢
\./Ornn_ o
'”}.

general and the instituti

tion of the Secon
e schoolsand t
chools, and dis
sions ha
he State Government.
The exemptionin favourof Anglo-Indian schools wasassailed 4
natory but the contention Was rejected on the ground that the writ d_lscn‘ .
not lay any factual basis for the plea. It was pointed out that thep:hnon dig
students appearing from the Anglo-Indian schools is very Smauumber o
adversereportswere receivedagainstthe management of such insti fut,' that
want of a full averment to a 100, Fr,

ssail the classification their lordships g;
propose to deal with the question in id

this appeal.

Emboldened by this crucial endorsement of their action in State G
ment has since made further amendments from time to time and als; Govery,.
the U.P. High School and Intermediate Colleges Teachers and Emenacted
Payment of Salaries Act, 1971. The effect of all these measures is f:uPIo,Vees
ex.tend the control of the authorities as against the management Hher_to
originally only a few Anglo-Indian institutions were exempted, ng Sl- Wh”e
of various pronouncements of the Supreme Court all minom;, inw Inview
covered by Article 30(1) stand exempted. Similar is the position w's}t: a0
todegree colleges. Now all selections of teachers have been centra]js ; regard
managements are required to make appointmentsaccording to the deci andthe
a statutory Commission. Provisions regarding appointment of Ault;lon_s of
Controllers have been enacted in relation to colleges affiliated to Oer\lfsei?,

University.

Now one need not controvert the factual data adduced by Governm
namely, that “many” private institutions were not well managed, and the ¢ i
small number’ of Anglo-Indian institutions were relatively beéter manaveiiy
There was 10 doubt that some very good Christian mission schoo]sg:r-
2oqtmqmg since British times. But can we generalise on that basis that eve e

rmnqnty_” m_stltution in U.P., whether old or newly established, which mem?s/

every mst.ltutlc.)n run by Muslims, Jains, Buddhists, Sikhs and b;/ such Hindus
ab;alﬁ::e limmlgr_ated froxq non-Hindi States like West Bengal, Punjab,
i Sal?n lt;‘?l, tE)}I;J)earat,l’{'amll Nadu, etc. or displaced from Pakistan, should all
e Hin(vi‘ile managed Again, the mere fact that “many” institu-
o presumption.tspeakmhat _g}h}ldl}SWerfabadlymanagedcannot]ead tothe
e zﬂ mStltutl'on.mll require greater control merely
i e e y the majority community. To make any such
will amount to the worst possible, communal and linguistic
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salutory provi
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discrimination. Indeed, the basis of discrimination which Was canvassed in
Katra Education Society is no longer relevant to the issue now under
consideration, forhow well orbadly aninstitution is managed cannot possibly
be presumed to depend on the community (in terms of rel; gionor language) of
the owners ormanagers. [t mayeven be pointed out that ag exemptionin favour
of Anglo Indian schools had not been soughtto be justified by the Government
on the ground of Article 30(1) but solely on the ground of absence of
complaints about management, the classification should have been struck
down as it was ex-facie communal : one cannot generalise about quality of
management on the ground of “Anglo-Indian” and the rest. The very fact that
complaints were only against “many” did not “all” non-Anglo-Indian
schools should be enough to show that the classification was communal and
noton the merits of the institutions, and no other factual averments need have
been considered necessary for the plea of discrimination.

X. CLASSIFICATION SHOULD BE RATIONAL, NoT COMMUNAL

The State or the Courts have no right to presume that every institution of
a majority community is run by crooks or imbeciles and that all such
institutions can be properly administered only through State authorities. Itis
true that many managements are corrupt, and effective measures must be taken
to ensure that they are not allowed to misappropriate or dissipate the assets of
the institutions or to indulge in nepotism or discrimination in the matter of
appointment of teachers, admission of students, etc. But complaints are not
confined to managements of majority institutions only. Excepting very few
selectold Christian missionary institutions like St. Stephens, Loreto, etc., most
minority institutions also (including even Christian institutions) are not
immune from similar complaints including very often complaints from
teachers, parents and other members of their own community. Conversely,
there may be excellently managed institution established by members of
majority community also, say those by the Ramkrishna Mission, Bharatiya
Vidya Bhawan, Birla Educational Trust, etc. So whatever regulation and
control be needed it should be objectivelydecided in relation to each individual
case, and not on covertly communal (whether based on religion or language)
grounds. Any classification should thusbe primarily on the bases as rationally
suggested by DwivediJ. in St. Xaviers, and secondly onthebasis of ratings (as
in the case of say, debentures, or hotels etc.) with reference to availability of
facilities, past performance, reputation, credibility, standard of teachers,
infrastructure, etc., judged by a high powered autonomous body, not on the
grounds of'its being established by minority or the majority.

XI. Excessive ConTrRoLs PROVE COUNTERPRODUCTIVE

In the Katra case, the extensive controls and displacement of manage-
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nterested”. Is the Statf: not equaljy imCrd & :
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v When we come {0 mlnqntles, we talk, instead, of t -
cnmmumly. the founder or his nominees (theSecon.dK(fralacase),t y Yop
the wishes og termine towhichschool orcollegetheir children g ol ben.gh ,
of parentstode 1:3 . htbeing“theverypivotalpomtofademocraticSystesent
foreducation, thisrig Stingthatthechildrenshouldbeeducated,'na M,

e ate inst . : - ’
theinequityofthe St tsof the majority community seeking to agg, tate

institution. Paren LT . thy
:iogrlllttr::fgdven to claim their right to get their children educated in Chrig 'S

)
: trolled ones, on the assum
mission schoolsmpreferencgto Stat.econ A b e Ptlonthat
English is the choice of medium of instruction in these schools.

InU.P., statutory approval of authorities was reqqired before any teac he,
was punished or suspended, and it was not even provided that such approyy
‘would not be withheld except for adequate and reasonable grounds, while i
All Saints High School,” such a power even when s0 conditioned wag strug
down. In St. Xaviers suchapower was held to be arbitrary. In Katra, much, Wag
made ofthe report of acommittee setup by the State Government for justj ying
thecontrols, whileinthe Second Kerala caseevenreliance on the Radhakn'shnarl
Commission report was held to be irrelevant.

were jus(iﬁcd as
ts comin

is vitally 1

ments U
education for 1

democratic setup
a healthy system

InSt. Xaviers, it was considered undesirable that educational inStitutionS
should be exposed to “litigous controversy” as the same will vitiate the
atmosphere of the institution. The U.P. statute has brought about a Virtua]
, litigation explosion and we find even lawyers and law reports specialising iy
education cases. Inthe second Kerala case the Court disapproved the Provision
for legislators or corporators continuing as teachers as this could lead ¢,
political interference. In U.P. and other States having a bicamara] legislature
teachers got elected to the Legislative Council not only from the teachers’
constituency but also, being the only organised, and numerous groy sf
graduates, from the graduates’ constituency. Since the fourth o
(1967), many States have had unstable Gove aelections

< S imentsand the party in poweris

happy, and thus the latter enjoyalotofclo

olf the Education Department, The constitut;
elected representatiyeg of teachers, T,
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expressed in the second Kerala case about
St. Xaviers about liti g.atiop vitiating the atmosphere in minority institutions

have come very much true in regard to Majority institutions, Powers vested in

the officers of the Education Department for regulating the schools and

colleges are in practice exercised at the dictation of leaders of tealchers

associations. The remedy (of excessive State control) has thus proved worse

than the disegse (of mismanagement). The only redeeming feature of these

laws so far- is .that some of the regulations do not yet apply to unaided

recognised Institutions or to institutions affiliated to the Anglo-Indian body
namely Indian Council of School Education, even though the institution is run
by members of the majority community. In consequence many educationists
belonging to the majority community choose to forgo Government aid
altogether and seek affiliation to I.C.S.E. and make up for aid by charging
heavy fee from students. Most of the meritpositions in the Board examinations
go to these private unaided schools. Even the poor people choose to pay fee in
hundreds of rupees per month for getting their children educated in these
schoolsrather than sendin gthemto Government-aided and controlled schools
where the fees are abysmally low. Could such a result be viewed with
equanimity by the courts or by educationists? K. Ramaswamy J. in Maharashtra
Board of Education v. K.S. Gandhi,’ in this context quoted with approval a
passage from a judgment of P.A. Choudhary J. (of Andhra Pradesh High
Court) in which falling standards of discipline and education have been
commented on.

political interference and in

Now right to education has been accepted as a fundamental right,” per
Constitution Bench headed by Sharma C.J. as it flows directly from the right
to life (Article 21). It has further been held in the same case that education is
acharitable activity. In Bharat Sevachran Sanghv. State of Gujarat,®* aBench
consisting of E.S. Venkataramiah and Rangnath Mishra JJ. (asthey then were)
had held that a Gujarat statute empowering the Government to take over an
educational institution for a period not exceeding five years had been “intro-
duced in the interest of the general public and did not in any way affect
prejudicially the fundamental rights of the management guaranteed under
Article 19(1)(g) of the Constitution. The decision was distinguished in
Unnikrishnan on the ground that it was not specified whether the “right” of
the management was a profession, occupation, trade or business. The Court
was notin favour of commercialisation of education and hencenot prepare:d tc:
accept it asaright to carry on trade or business. Teaching was a ‘professnon
but running a school was not practising a profession. As their lordship cc.>u.lc_l
not find a reason for not holding it to be an ‘occupation’ either, perhaps it is,
they decided the case on the assumption that a person or body of persons md
have a right to establish an educational institution. On the right to seek aid,
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generate Wea-bl : to have educational mstl.tutlonS without St.ate ad, his
It is not p(;sblviebw expressed by Das C.J. in Kerala Educatiop, Bil] [95;
was also the
case’.

Jeevan Reddy J. recognised :

it ducational institutions are a Necegy;

: the hard realltgte:::a;t il:r:::)it;:ssible to do without them becayge tfze
in the present co 0 n(; positiontomeetthe demand.. Private educational
.Goyem.ments.ari ding minority educational institutions - too have arolg
mstltutl,?“;- ;Itllfe‘rl “ngo private educational institution can survive
ts(l)xbpslizg v;rithli)ut re’cognition and/or. affiliation.... que thte irfnco(%msmg/
affiliating authority is the State, it is pnder an oblliatliln i(; 4 113432 fsu:lh
conditions as part of its duty enjoined upon it by the
Constitution”.

XII. Masority RigHts FLow From ARrTicLE 14, 15, 19(1)(2), 21 anD 26(x)

Thus while it is true that it is only the minm:ities v.vhose.right to est.ablish
and administer educational institutions is menthne.d in Article 30( 1), it does
not follow that the same is denied to the majorlty c'ommumt.les. .I't Was
considered necessary to make a special mention of the right of mmp_nhes by
way of extra assurance to them. It is not correct' to say that mlngntles were
considered backward and needed special concessions through Artw}e 30(1)to
bring them up. The object was to make it clear that they will not be
discriminated against. It was not intended to pamper them as favoured
communities. It should follow therefore from Article 14 and 1S that the
majority communities have aright to similar treatment atthe hands of the State
in the matter of recognition, affiliation, government-aid or non-displacement
of management in respect of educational institutions established by majority
communities as accorded to minority institutions, Of course, conditions can
and ought to be imposed in regard to aid, affiliation and recognition in order
to ensure proper standards of teaching, but the same have to be uniformly
onerous and cannot be so drastic as to involve surrender by the community or
Fhe founders or the Management of its right to establish and administer the
Institution,
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book because the majority can get that done by giving a mandate to the elected
representatives; it is only the minorities who need protection” is with the
utmost respect to the distinguished Justice Khanna in St. Xaviers, too naive to
commend acceptance. It is coloured by a romantic view, of democracy as a
governmentofthe people, by the people, for the people -a view which he must
have givenup while later delivering his famous dissentin 4. D.M. Jabalpur v.
Shiv 1’\"am‘.S/mlfla.‘“l Modern parliamentary democracies are run on a party
system whichin India in the post Mandal era is built largely on the basis of caste
and.com.munal combinations. Governments are returned to power not on the
basis of'issues or mandates. Managements of educational institution do not
f orma vote bank while their teachers do. The main religious majority, namely
Hindus, are not a homogeneous monolith. It is a very much divided society.
There are caste and sub-caste divisions, and the Supreme Court’s deference to
the legislative and executive wisdom on Articles 16(4)and 15(4) has not made
things easier. Electoral arithmetic has led to all sorts of permutations and
combinations. In some States, it is Muslim O.B.C. and S.C. combinations
which are in power and the so-called forward sections of the majority
community are at the receiving end. In another State the Dravidians (who
traditionally disowned Hindu gods and goddesses) are dominant. In a couple
of States the professedly atheistic Marxists are in power with the support of the
minorities. In J & K likewise, the majority of Muslims are Sunnis, and there
are sometimes clashes with Shias, as is the case in Pakistan too. In that Islamic
country, the Government has even asserted the right to declare Ahmedias as
non-Muslims. In Punjab too, fundamentalist Sikhs have already declared
Nirankaris to be non-Sikhs, and one hears from time to time of moves to
deprive non-Keshadhari Sikhs of the right to vote at elections to the statutory
Shiromani Gurudwara Prabandhak Committee. Thus one group of Sikhs in
power may discriminateagainst educational institutions run by another group.
Sometimes the Hindu-dominated parties enter into an alliance with the ruling
Sikh group. Apart from these democraticrealities, if the proposition of Khanna
J. be taken to its logical conclusion, then there should be no need for any
justifiable fundamental rights atall so farascitizens belonging to the majority

community are concerned in today’s set up the minorities’ interests are well
looked after by the legislatures and the executive and donot stand muchin need
of judicial protection. Hence it is expected of courts to say boldly that what is
conceded for the minorities is also the due of the majority by virtue of Articles

14 and 15(1).
One may add that this is not a case of personal law refqrm which has l?een
carried out in relation to communities (Hindus, Sikhs, Jains and Buddhists)
which were ready to accept itand notinrelation to Muslims who were.OPPOSed
to it. The problem here has no religious or emotional overtones, but1s simply
one of restoring judicial consistency to interpretation of the regulatory powers
Scanned by CamScanner
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educational angle either. The ground reqhty is that just as I?&tIOHaI.ISE'lthI] of
many private industries on ground of mlsmal}agement by industrialists has
proved counter-productive, soalso ha§ the taking Dk of the management of
educationalinstitutions. The cause for interference ineach case was theacts of
mismanagement and dissipation on the part of private mill-owners or school/
college managers. But the bureaucrats displacing them have, by and large, not
felt any commitment to the industry/institution at all and have succumbed to
political pressures, with the result that things have only worsened instead of
improving. Thatis why they arenow being re-privatised. Itis only through de-
politicisation of control over the institutions that the managements can be
better and more evenly disciplined. Deprivation of management of their
powers in regard to appointmentand discipline of teachers has likewise led to
asteep fall indiscipline and standards. Many teachers do not care to listen even
to their Principal or Head of Department, what to say of the management
Absenteeism, indulgence in private tuitions and running of coaching schools
2;61 ;hlz :ﬁzr'of the c}ay. Sf’ withdrawal of such strangulatory provisions can
= t;‘:g:::glg;)}ing: rather than the contrary. Of course regulatory
necessary for the protectioen MR R b boon acesplod o
‘ Jend : n of teachers of minority institutions would in any
casecontinueinrelation to teachers of majority instituti dthe
world over is now for less and less of G i s alsq. ’!"he trf: g
be prevented in the case of minon9 Jovernment, If maladministration can
Management, the same should be ptgs;?s;lmﬂons Wlthout e{na§culatmg the
ble for maiority institutions too. Al
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institutions irrespective of any discrimination or distinction should be places
of worship of learning for students.

Last, but not the least, the Supreme Court has itself made it clear that it
cannot, countenance, in the words of Khanna J., endorsed by KrishnaIyerJ.,
any privileged or pampered section of the population. It only wants to ensure
that the minorities are not discriminated against. But in effect the judicial
application of double standards in dealing with majority and minority institu-
tions has brought about the very situation which the learned judges have
decried and disclaimed. Thiscan only lead to heart-burning between majorities
and minorities givingrise to the “feeling thata section of population consisted
of first-class citizens and the other of second class citizens” (again in the words
of Khannal.). Asobserved by PandianJ, in Raghunathraov. Union of India,*
“fraternity”, in the preamble to the Constitution, means a common brother-
hood ofallIndians. For bringing thisabout, quoting Dr. Ambedkar, the learned
Judge added that “disruptive forces of regionalism, communalism and linguism
havetobe discouraged; for preservation of the unity and integrity of Indiaevery
citizen should be made to feel that he is Indian firstirrespective of other basis.
In this view any measure at bringing about equality should be welcome”.
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PROTECTION OF THE UNITED NATIONS
PEACEKEEPERS

S.K.Verma*

[. INTRODUCTION

.The .post-cold war era, has seen the increasing involvement of the United
Nationsin the peace-keeping, peace-making and peace-enforcementactivities.
It has, at the same time witnessed an unprecedented surge in violence and
attaeks committed against peacekeepers. The parties in conflict often resortto
detaining peacekeepers, including holding them hostages for political pur-
poses.InMay 1995, the Bosnian Serbs detained and prevented the movement
of almost 400 United Nations peacekeepers and used them as human shields
at probable targets of NATO bombing on 25-26 May. The UN officials
described Serb operations as possessing a “terrorist” character.' There were
also several attacks on French peacekeepers in Sarajevo, for which, on the
demand of France, the Security Council adopted aresolution, condemning the
attacks and inviting the UN Secretary-General to submit proposals to it on

measures to prevent attacks against UN Protection Force (UNPROFOR).? In
Somalia, the United States Chief Warrant Officer attached to the UN Unified
Task Force (UNITAF) was held against his will following a mission in which

2 number of members of the force were killed.

It is reported that between 1948 to 1994, in the thirty-five peace-keeping
operations undertaken by the UN nearly 720,000 peacekeepers have served,a
total of 1194 have died in these operations, including 85 from India’ In 1993
alone, 202 personnel were killed * Inresponseto this ever-increasipg incidence
of violence against the peacekeeping forces, in 1993 the United Natlons
General Assembly established an Ad-hoc Committee on the Elaeoratlon of an
International Convention Dealing with the Safety and Security of United

Nations and Associated Personnel.’ The Committee metin two sessions after

which the Sixth Committee (Legal Committee of the General Assembly)

worked on it and prepared the Draft Convention® which was adoptelcz'});; gl;
General Assembly by consensus 01 9 December 1994 as anew (;n; 1somlel
Convention on the Safety of United Nations anq Assecmte i::tro e
(hereinafter referred as Convention).” The Cenven'tlon will come

thirty days after twenty-two instruments of ratification, ac

ceptance, approva;l
: _General (Art. 27)-
or accession have been deposite % .

J with the UN Secretary
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ity of the United Nations and associated pers(,? t
curity s against them should be brought to jyg;, g
hjurisdiction over Crimes against the Unjc" t
kidnapping orthreat of attack. [t calls e
[ude agrecmenls on the status-of- f()r;;)\

> ion, the
While adopting the Convent

afetyandse

ensure thes :
e for attac

and those l‘csponsﬂ?l i
obliges States-parties (0 c?sta Mrder
Nations personnel including murce=

.‘: ( C
W ntio -

nd personnel thatare coveredunder the Convention. [twillangy,

ures, including the key provisions concerning jurisdictiop ang

operationsa
utset, a brief survey of the UN peacekeeping

its main fea
status-of-forces. But at the o
operations will be undertaken.

II. UNITED INATIONS PEACEKEEPING

is Agenda for Peace has very correct,

remarked that “Peacekeeping can rightly be called the invention ofthe Unite,

Nations”? In fact, the UN Charter is not explicit about its peacekeepip
inctive chapters - Chapter VI (Pacifi,

function, which contains two dist
)and Chapter VII (Enforcement Actiop, .

Settlement of Disputes - Arts. 33-38
Arts. 39-51). While the former s dedicated to working outa solution betweg,
the parties through peaceful means, the latter relies on the decision of the

Security Council, imposing a solution through forcible measures. But the
recourse to dispute settlementunder Chapter VI hasnotbeen very encouraging
in the history of the UN due to the absence or lack of political will of Stateg
Similarly, recourse to Chapter VII and decisions for enforcement action are noi
always easy to come by because of the inherent flaws in the decision-makin

by the Security Council. Hence, in orderto avoid war and political turbulen :
tl}e UN has innovated the method of peacekeeping, which is mid-way betw .
dispute settlement and enforcement action, and has come to be calledezz

Chapter VI and a half.

The essence of peacekeeping isthe consent of the parties to the confli
the deployment of UN forces as a buffer in conflict circumstances };m b
;hsetStecurl(;y (i}c:uncifl may station such forces compulsorily in theS iergxiﬁ%
ate under the enforcement action as was done with UN] ‘
the lin o _ KOM to monitor
Cou ncei;) ;Iizgilttl;; a%ggrd?rby replacing coalition forces, under the Security
composed of milita . April 9, 1991, The peacekeeping forces are
by St t(r)}; ﬁ:flljtggl?gts ofarmed troops voluntarily made available
ofimpartiality with respect t-o chse forces 2l feq_uired to maintain the posture
and a commitment o yse forcefesr]ﬂJec'tlve merits of the adversary positions
Conseptand cooperation are basic e/ §e‘lf-defence strictly construed.”
operations. However, the UN pe Plze-rf{qUISltes for successful peacekeeping
peacekeeping hasnow far transcended from this

The UN Secretary-General in h
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original position. The demand for operations, the number of personnel, the
budgetinvolvedare ofgreater magnitude now than before. Today’s peacekeep-
ing involves new situations and new tasks, Peacekeepers have been sent to
areas where thereare noagreements, where consent to UN presence is sporadic
and where gm;' ermmentsare non-existent (due to collapse of machinery)or have
limited eftectiveness. Presently, there are seventeen UN peacekeeping opera-
tions inexistence, withall but one in former Yugoslavia (where Multinational

Forces (IFOR)under the command of NATO have replaced UNPROFOR ) are
located in the developing world.

Thg UN peacekeeping operations may broadly be classified under three
categories. Firstis the traditional one under which the UN force acts as a buffer
between antagonistic forces in circumstances ofunresolved disputes of States,
and gssentially to monitor truce and ceasefire agreements. They are aimed at
keeping the parties separated to discourage the resumption of hostilities. They
are, in essence, confined to inter-State disputes. Out of the seventeen peace-
keeping operations presently in existence, nine fall within this category. Such
operations tended to be of comparatively long duration. Consent of the States
is a pre-requisite for stationing such forces in a State territory.

The second category of peacekeeping operations essentially deal with the
circumstances arising out of a partially or fully “imploded State™ where the
normal institutions of a State are near collapse, or have collapsed, and a state
of anarchy exists. Consent of the imploded State by definition, would not be
available in such cases. Somalia and Rwanda are the typical examples where

the local authority had substantially disappeared. These are the cases of failed
State which is a threat to international peace and security.

The third category consists of those operations that concern with intra-
State conflicts and civil wars in order to restore peace and security. This type
of operations have blurred the dividing line between peacekeeping and peace
enforcement, both in mandate and enforcement. In principle, the UN cannot
intervene in the domestic affairs of a State as mandated under Article 2(7) of
the Charter. Hence, UN intervention in civil wars is in contravention of itsown
Charter. But in certain circumstances, the Security Council can authorise
action to address a local conflict, when a State requests it, as in Cambodia,
when all semblance of State authority vanishes, asin Somalia, and when whole

population is singled out for genocide, as Tutzi tribe in Rwanda. In-sugh
circumstances, it may be argued that the Security Council is notintervening in
internal affairs, rather it is acting in accordance with the Charter to maintain
international peace and security. On the other hand, more often than not, such
operations, linked to humanitarian assistance or independent of them, are
required to demilitarise the existingarmed conflicts within States. Cam‘bodla
and Somalia are typical examples. It is also noteworthy that it was typical of
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at the two Su er-Powers intervened in KAy civi]warSW

cold-war era tha} the t\;v?ir o?vn o ms of “peace-keeping”. Over o ()f%
lhc%" hi.lc?nmli?;(:l:lc\;(::c itra-State, and external ffll:c;vention Was Si\gni ﬂQ
\‘Valh‘( utr {lll pasi e ol‘thSC'_}'lO\fv‘%ver* withthe end of COld-vyy, L
Lanl!ﬂc 5 . of UN interventions 1n civil wars, 1n thg name of “anQd’
the f_feq}f‘::;:)ilnzreased markedly instead. Butin th.ese assignments, thq ba r‘
h;fsz:]v%m forsending and stationingthe peaC;lfléeFi’sl“ii(t)er;ZéTd "mparti|;,
of these forces has been often undprmmed i Rp an?i,a H‘u_s.e Ofthe 1 N
mandate - as in Somalia, Bosnia, Cambodia, Rwanda, Haiti, ip

Whicy,
peacekeeping proceeded either withoutt

he genuine consentofthe partjeg toth,

conflict or perceived as taking sides in.the coursel of trying to festor,
government, protect vulnerable elementg in thq popu ation, and prom,
transition to democracy and constitutionality slidinginto the mould of Chapye,
VIl enforcementmeasure.

Peacekeeping today has become far more complicated becau 8 conflicy,
and confrontationsinside State borders arenow more prevalent than Inter-Say,
wars. Today’s peacekeeping involves new situation and new challengesi
Peacekeeping is more than just keeping apart the warring parties. [t may be
aimed at protecting vulnerable populations, delivering humanitarian reljef or
responding to the collapse of a State. It may entail restoring democracy or
building a foundation for national recovery. In such types of peacekeeping
there are no easy solutions. Each operation is different. Each requires ne“;
variables, in different combinations, often undertaken by multiple actors, | i

in these types of operations where the peacekeepers are more vulnerable {,
attacks and killing from local groups.

The 1994 Convention on the Safety of UN and Associated Personng|
addresses the problem of suchattacks against peacekeepers. Italso fills up the
gapininternational law because the four Geneva Conventions 0f1949 and thejr
two additional Protocols of 1977 lay down the norms and principlesto regulae
the armed conflicts, and their violations are attendant with certain Jeg|
consequences, but there existed no instrument to prohibit or provide leial

normally perform non-combs

personnels with hogt and transit Stages
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II1. Score oF THE CONVENTION
A. Coverage of Operations

Articles 1 and 2 together expound the coverage ofthe Convention. Article
2(1) provides thatthe Convention applies to UN and associated personnel, as
defined in Article 1. According to Article 1, United Nations operation covers
an operation established by the competent organ of the UN in accordance with
the Charter of the UN and conducted under the UN authority and control. The
first category is where the operation is for the purpose of maintaining or
restoring international peace and security. Thus, all operations authorised by
the Security Council are automatically covered, including peacekeeping and
peace-enforcementoperations, because under the Charter, the Security Coun-
cil is primarily entrusted with the task of maintenance of international peace
and security (Art. 24 of the Charter). An operation properly authorised by the
General Assembly for this purpose would also be covered.'? The second
category pertains to operations where the Security Council or the General
Assembly declares, for the purpose of the Convention, that “there exists an
exceptional risk to the safety of the personnel participating in the operation.”
It is so because sometimes operations may notbe strictly related to peacekeep-
ing, such as humanitarian and election-monitoring missions, which may
expose the personnel involved to severerisks. However, no listhasbeen drawn
for this type of operationsunder the Convention. But inthe final analysis of this
provision, all UN operations canbe covered underthe Conventionso long there
is a declaration of the Security Council or the General Assembly about the

risk."
B. Coverage of Personnel

The very title of the Convention covers two types of personnel to carry out
activities in support of the mandate of United Nations Operations (Preamble).
The first is the “United Nations personnel”, which is the core group of
peacekeepers and comprises of the “military, police orcivilian components of
a United Nations Operation”, engaged or deployed by the Secretary-General
of the United Nations. For example, UN Observer Mission in El Salvador
(ONUSAL); UN Operation in Mozambique (ONUMOZ); UN Assistance
Mission for Rwanda (UNAMIR) and the UN Mission in Haiti (UNMIH) fall
within this category. Italso includes officialsand experts on mission of the UN
oritsspecialized agencies or the International Atomic Energy Agency (I AEA),
who are present in the zone of risk in their official capacity and thus canbe the

natural targets of attacks.

“associated personnel” comprises of persons
tal organization under an

y the UN Secretary-

The second group of
assigned by a government or an intergovernmen

agreement with competent organ of the UN, or engaged b
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he IAEA. Forexample, NATO forces wer,
o to assist the UN lFOR)inBosnia-l~lcrzcgovina; Mult;.
asked to assis . inationz s :
asked o A S Assiting UNMIH or US-led Multmallonl'll Forc'g (MNF) i,
national Force AT fall within this category,

q SSIS 'I o ; l]lllliil
it $S18 ','0 l]Nl Al |n\()
“.’ll“i” “"d l.]k A. Sy UHILL : : ' :
l hl»SC fOrees are not lnﬂl yl‘l I S

: ~ncdeploye humanitarian non-government;
S 1'also include persons dcploycd bya . al
sersonnel'also u(;o) orpagcnc}’ (viz. ICRC) under an agreement with the Uy

the IAEA. Through this clause

a specialized agency Of :
er groups connected witha UN operation canbecovereq,
tractual link with the UN

se. they should have contractual link wit
fcontrol by the UN over their activities in relation

General. a specialised agency ort
PROFOR (nowW

organization (N
Secretmy-General.
many NGOs andoth
However, for this purpo
which implies a measure 0
to the operation.

At the deliberations of the Ad-hoc

International Convention dealing with t
Associated Personnel, many Governments, NGOs and UN wanted to extend

the coverage of personnel and viewed that all their employees .in the field
should be included, and not merely be restricted to personnel participating in
the actual operations and argued that attacks on them are no less than attacks
on armed peacekeepers. Nevertheless, strong viewsofcertain powerful States
prevailed that this exercise is primarily concerned with peacekeeping and not
for the protection of all UN personnel. Moreover, o the extent the provision

of universal criminal jurisdiction under the Convention intrudes on the
sovereignty of States, suchan ‘ntrusion wouldnot be tolerated in relation to al|
UN activities by States, except in the matter of peacekeeping.”

C. Convention and the UN Enforcement Action

Committee on the Elaboration of ap
he Safety and Security of UN and

Article 2(2) of the Convention states :

«“This Convention shallnot apply toa United Nations operation authorized
by the Security Council asan enforcementactionunder Chapter VII of the
Charter of the United Nations in which any of the personnel are engaged
as combatants against organized armed forces and to which the law of

international armed conflict applies.”

conf"lfihltxs; lx;vhere the peacekeeping forces are acting as combatants in an armed

ct, they are outside the purview of the Conventi

lict, : e vention. However, for th

5 . , for the

aggl(l)cfzgllgn :rf this provision, pertinent question to be determined is whether

e whilc)h ts}:)n]nel are'engagefl as combatants and whether the operation is
e law of international armed conflict applies

The :
and their two add:t: e tour Geneva Conventi
o additional Protocols of 1977. Attacks moﬁnﬁgzﬁgztnl 2f’ tlhgeiz
0
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janitarian instruments or other mistrer -
hun S or other mistreatment of persons constitute grave
breaches, for which the offender would be liable under those Conventions. But
they QO nolfcovef al-t'acks on Im:cgs performing the traditional peacekeeping
functions of monitoring and policing as such. However, when the UN deploys
these forces a§ combatants, as in the Gulf-war (after Iraq invaded Kuwait), in
furtherance of enforcemcnt action under Chapter VII, they are covered by £he
Geneva Conventions for being international armed conflicts as defined in
Article 2, common to all those Conventions. ¢

Where the Security Council resolution authorises an enforcement action
specifically referring to Chapter VI, the position about the applicability of the
Convention is clear, but where it is not explicit about Chapter VII action, to
identify whether an action involves “enforcement” is a complicated inquiry
in the absence of any definitionunder the Charter. Nevertheless, the objectand
purpose of the resolution, the particular action to be taken by the parties to a
conflict despite their consent should be sufficient to decide whether the action
was in the nature of enforcement measure, and hence would be covered under

Article 2(2) of the Convention.

On the other hand. not ali the Chapter VI actions would be covered under
Article 2(2) ofthe Convention, butonly when the UN forces, under the Security
Council resolution, are engaged as combatants thatitwill have the application.
When the force is engaged in humanitarian activities and/or to enforce peace,
such as the UNPROFOR in former Yugoslavia, or UNOSOM’s activities in
Somalia, in each of these cases, attacks against covered personnel would fall
within the scope of the Convention because the UN forces in such cases are not
engaged as combatants. Similarly, use of force in self-defence by UN and
associated personnel without sustained fighting would not take the operation
outofthe purview ofthe Convention because the UN forces, insuchacase, are
not necessarily engaged as combatants when they act in self-defence."”
However, ifany personnel are engagedas combatants, that will }'1ave the effect
ofapplying Article 2(2) (i.e. thelaw ofinternational armed conflict)rather than

the Convention.
IV. JURISDICTION UNDER THE CONVENTION

onvention closely follows the other UN

conventions on terrorism, viz., the Convention on the Preveqtion apd Pur_uih-
ment of Crimes against Internationally Protected_ Persons, including ?llft r(n)e:
matic Agents, 14 December 1973 (Protection of Diplomats Conventi (;2 r,l 979
International Convention Againstthe Taking of Hostages. 14 ]?]ecse :ln ression
(Hostages Convention),'”as well asthe Hague Conventlog for (tj fhe R/}I)ontrea :
of Unlawful Seizure of Aircraft, 16 December 1970, an

. of Civil
Convention for the Suppression of Unlawful Acts against the Bolsty :

In the matterof jurisdiction, the C

i‘;
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aljurisdiclion

21 3

23 Scplcmbcr 1971. Tl'w C

as created a regline of univers
ated personnel.

Article 9 et forth thecrimes ©

1miss1on

Aviation,
keepers h

and assoct ates will exercisejurisdictio,

2 of Jr. kidnapping or other attae
e of murder; attac

: entional con : , ; k
which are the intent N or assocnatcd pcrsonnel, Viz., keeping

<on or liberty of any ~ ~ ; : ’
upon the pet * < inthe case of Bosma-HerZegovma, a violent attack upg,
i . n or the means of transporta

them as hostages o
the official remises, the privatc a ‘ .
tion of any SN orassociated personnel likely to endanger his or her person o
i such attack with the objective of

Joortorefrain from doinganyact.

liberty. Even a thre :
llingaph sical orjuridical p ain ingan
compellingaphy J k; and an actconstituting participation ag
nizing or ordering others to commit

anattemptto commitany such attac
an accomplice In such attack, or in orga -
suchattack. The words “organizing of ordering others” obviously refer to the
orders of the superior military and political authorities.

[n order to exercise its jurisdiction, a State-party should take measures tg
establish its jurisdiction when any of the crimes set out in Article 9 has been
committed inits territory, or on board the ship or aircraft registered there, and
when the alleged offenderisits national (Article 10, para. 1). A State can alsg
establish its jurisdiction over such crimes if the alleged offender is present in

yofthe States which can
of Article 10, para

its territory and it does not extradite the offender toan
establish their jurisdiction as provided in other provisions
ommitted by a Stateless

4. It canalsoexerciseits jurisdiction overany crimec
person, habitually resident in its territory, or with respect to its national, or in

an attempt to compel that State to do or abstain from doing any act.
ises on the mutual cooperationamongst Statesin

The Conventionemphas
the prevention of the crimes enlisted in Article 9. In this direction, States are
required to take all practicable measures to prevent preparations for the
r territories through exchange of informa-

commission of these crimes in thei
being committed, has reasons to

tiop (Art. 11). Ifa State where the crime 1s
believe that the alleged offender has fled from its territory, it shall provide

ini;ormation, inaccordance withits national law, to the UN Secretary-General
t?(;n ot;ler States.co.ncemed. Ifany other State possesses any relevant informa-
b :ra(lmt iiheh victim, it must transmit that information to the UN Secreta
o h::alts Oebit:;eesncl:;lrllce'rn? (Art. 12). Mutual assistance among Stat?si
; asised in criminal ' ;
illiassist: . proceedings. Th
» sistance to each-otherin connection with crimi % & rpust prowde
g assistance in obtaining evidence at their di PR B o
o eir
proceedings. The law of the requested State shall 1sposel necessary for the
all apply in all cases (Art. 16).

It is the res g e
ponsibility of th ,
nttot : ; ose territo
akeappropriate measures underits mtionaﬁa&ioae:fs%ig

overwhich St
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lt]l:i: Et:;‘t’: t? Prgs;snce fer proseeution orextradition. These measures must be
ey 1; ‘ S}ecrctal}l-ﬁcpcral and to (a) State where the crime was
&k e}( ) s of nationality of th offender, and if the offender s &
Ofllation;i)lit S(())l}l hle State 1}1 whose territory he/she habitually resides; (c) State
Sblisstion oli’,the Ste victim;and (d)other mterested States. The mostimportant
i e prosecztfel-party in w'hose territory the alleged offenderis present,
i or extradite the offender. In this respect, Article 14

ig;:lg State Party in whose territory the elleged offender is present shall,
ocs not extradite that person, submit, without exception whatsoever
and without undue delay, the case to its competent authorities for the
purpose of prosecution, through proceedings inaccordance withthe law of
thet State. Those authorities shall take their decision in the same manner
asin the case of an ordinary offence of a grave nature under the law of that

State.”

This provision of the Convention gives effect to the principle of autdedre
aut pur'u're of international law. The obligation to submit a case to competent
authorities is not meant to prosecute the offender, but merely confined to
submit the case before prosecutorial authorities who will actin good faith in
prosecution proceedings. A State may not be able to proceed with the case in
the absence of sufficient evidence in support of prosecution. Thus, this
obligation of the State, in fact, is discharged when it has submitted the case to
its competent authorities, who will decide, after taking into account all the

circumstances involved, whether to prosecute the offender or not.

For the purposes of extradition, like all other treaties on terrorism, the
Convention also provides t

hat if the crimes under the Convention are not
enlisted as extraditable offences in an extradition treaty between States-parties,
included therein, and the Convention may formthe

they will be deemedtobel
basis for extradition. States-parties also undertake toinclude these offencesin

their future extradition treaties (Art. 15).

d those targets of investigations are guaranteed fair

The offenders, an
treatment, a fair trial and full protection of their rights. The alleged offen_der
shall be entitled (@) to communicate without delay with thenearest appropriate
representative of the State of his/her nationality, or otherwise Fhat .St‘ate is
entitled to protect the offender, or in case of a Stateless person, 1 wlll;n)n% ;z

protect him, and (b)tobe visitedbya representative ofthat State (Art.
outcome of any prosecu cated to the UN Secretary-

tion must be communi | i
General, who, in turm would transmit the information to other States-pa
(Art. 18).
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Vv QrATUS-OF-FORCES UNDER UN OPERATION

The status of forces are normally regulated through aglr c?lmdcms betwee,

the UN and the host States. These agreements are concludea prior to the
: ¥ cafter.”? Thcagrccmcnt governs all aspe

deployment of forces Of soon therealter. ‘ e Cts

of the operation, the stay of the forces, protection, pr]11v1 egesa Munitigg

of the peacekeepers. The Convention takes note of the existing practice, ang

Article 4 provides that :

«The host State and the United Nations shall concl_ude a5 S00N aS POSsib]e

an agreement on the status of the Unitec_i Na.tlons o'peratior} and q])
personnel engaged in the operation including, infer alia, provisions oy,
privileges and immunities for military and police components of the

operation.”

However, as each case of deployment has its special demands, such

relationships can be better regulated througha bilateral agreement than through

amultilateral treaty. The Convention, by taking into account this aspect, doeg
_of-forces agreement in the

allow some measure of flexibility under the status
implementation of these provisions.

The Convention contains detailed provisions on the relationship betweey
the UN and associated personnel on the one hand, and host and transit States
on the other. The policy to conclude status-of-forces agreement with a host
State has not always been successful, particularly when the internal law ang
order of the State is completely broken or other institutions are dismantled i
acivilwar,likein Somalia, and the forces are sentunder Chapter VIl to restore
peace and orderand provide humanitarian assistance. Nevertheless, Article4
of the Convention reflects the concern of the troops contributing States and
reinforce the desirability of the conclusion of such agreements at the earliest.”

A transit State is required to facilitate the unimpeded transit of UN and
asspmated personnel and their equipment to and from the host State (Art. 5)
This obligation also exists under Atrticle 2 para 5 of the Charter of the UN
Under the humanitarian conventions (four Geneva Conventions, 1949 and

their two additional Protocols, 1 is obligati -
o0 s, 1977) this obligation exists towards the relief

Suc}l();it‘l/lﬁ gtl;:ra ha(lin_d, the UN and associated personnel, without prejudice 0
S e li v 2 (;mmumt.les as outlined in the agreement, are required (0
B L g r;ctr.egulatlons. qf th‘e host State and the transit State, and
N ny1 ion or activity incompatible with the impartial and

ature oftheir duties. The UN Secretary-General should takel

appropriate measures to en
su e
peacekeepers (Art. 6). re the observance of these obligations by (¢
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Forthe purposes ofthe Convention, the men and theirequipment, involved
in the UN operation must be properly identifiable. Article 3 provides that
military and police components ofa UN operation and their vehicles, vessels
and aircrafts SllOl{ld bear distinctive identification, 2 Other personnel and
vehicles involved in the UN operation are also to bear appropriate identifica-
tion unless decided otherwise by the UN Secretary-General.2* All UN and

associated personnel are required to carry appropriate identification docu-
ments, which need not be only UN issued documents.

Article 7 of the Convention sets out the obligations of the host State and
others towards peacekeepers. Accordingly, the UN and associated personnel,
their equipment and premises shall not be made the object of attack or of any
action that prevents them from discharging their mandate. This is in line with
the general international responsibility which is also recognized in the Pre-
amble of the Convention that “attacks against, or other mistreatment of,
personnel who act on behalfofthe UN are unjustifiable and unacceptable, by
whomsoever committed,” because they make important contribution in
respect of UN efforts in the fields of preventive diplomacy, peacemaking,
peace-keeping, peace-building and humanitarian and other operations. State-
parties are required to take all appropriate measures to ensure the safety and
security of the UN and associated personnel from the crimes set out in Article
9. But where the host State is unable to take the required steps, other State-
parties will cooperate with the UN in the implementation of the Convention.

In order to tackle with situations that arose in Bosnia-Herzegovina and
Somalia, when the UN peacekeepers were taken hostages for political pur-
poses, Article 8 of the Convention provides :

“Except as otherwise provided in an applicable status-of-forces agree-
ment, if United Nations or associated personnel are captured or detained
in the course of the performance of their duties and theiridentification has
been established, they shall not be subjected to interrogation and they shall
be promptly released and returned to United Nations or other appropriate
authorities. Pending their release such personnel shall be treated in
accordance with universally recognized standards of human rightsand the
principles and spirit of the Geneva Conventions of 1949.”

Accordingly, peacekeepers cannot be taken as prisoners-of-war, and if
captured and detained during the course of performance of their duties, as soon
astheir identification is established, they should be released immediately, and
should not be detained till the end of the operation.”’

Among the other provisions of the Convention, Article 20(d) keeps intact
the right of States contributing personnel to a UN operation to withdraw their
personnel from participation in such an operation. However, the withdrawal
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has tobe in close coordination with the UN Secretary-General and kCCpin .
mind the interests of the operation, the host State and other contribute( force
In the event of death, disability, injury or illness of peacekeeperg Whiié
rendering peacekeeping service, appropriate compensation shall be paid ( Art
20(e)). However, itis not clear how this compensation be adjusted, ¢, shou]q
it be in accordance with the present UN practice of providing Compensatjq,
based on the amount paid by the contributing State? The matter of compens,_

tion is before the Fifth Committee ( relating to Administrative and Budgetary,
Questions) of the General Assembly 28

The Convention also protects the ri

ght of self-defence of peacekeepers.
But Article 21 on sel

f-defence generated a lot of controversy at the stage of
ginthe Convention shall be construed

ling to take it that far by accepting this

implication, evep though theright of self-defenceisan inherentrightandis part
and parcel of the customary international law and partofthe UN law (Art, 51
of the Charter).

Disputes under the Convention shall be settled thro
the parties fail to a gree on the organization ofthe arbi
by referred to the Internationa]

dispute settlement, however, iso
a declaration to this effect.

ugh arbitration and, if

tration, the dispute may
Court of Justice (Art. 22). This provision on

ptional and parties may optout ofitby making

VI. Concrusion
Sincetheend of cold-war, the UN has undertaken

peace-keeping functions
in a big way in many troubled parts of the world. For its peace-keeping
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However, there are certain inherent dy

awbacksin the Convention IC
Yl Mg s v ! : ,which ma
come in the way of its effectiveness - i

(i) The operation of the Convention is r
Convention. Hence, the crimes set
territory of a State which is not
applicable. This will leave many
Convention.

estricted entirely to the parties to the
out in Article 9, if committed in the
a party, the Convention will not be
operations outside the purview of the

(if) Unlessthereisa status-of- forces agreement, the operation ofthe Conven-

tion will remain blurred and such agreement is difficult to come-by in the
case of an imploded State.

(7ii) The Convention does not make it clear as to what will be the extent of

hablllty Qf an offender if he/she commits the crime under the orders or
supervision of a superior.

(v) The Convention also does not recommend for the minimum punishment

to be meted out by States-parties to the persons convicted of the Conven-
tion crimes.

(v) The Convention suffers from all the flaws which have plagued the
effectiveness of other UN Conventions on terrorism. Extradition of an
offender cannot be demanded as a right if the State where the offender is
present, promises to prosecute, even if the prosecution proceedings would
have been a farce. There is no accountability of a State-party to discharge
its Conventional obligation.

In spite of these drawbacks, the conclusion of the Convention is an
encouraging and desired step to protect peacekeepers against the illegal attacks
on them. It will make States aware about their duty towards peacekeepers.

NoTEs AND REFERENCES

*  Professor, Campus Law Centre, Faculty of Law, University of Delhi, Delhi.
1. See New York Times, May 29, 1995 at 1; see also The Times Or Inpia, June 6, 1995 at 15.
2. Security Councit Resorution 987, April 19, 1995.

3. As of December 1994, there were 5209 Indian men and women serving with six UN
peace-keeping missions. On 22 August 1994, seven Indian peacekeepers were killed in
Somalia when they were escorting a convey from Baledogle to Baidoa, see UN
NEWSLETTER, 3 September 1994 at 3; See also id., Vol. 50, No. 15, I5 April 1995 at 3.

4. See note by the UN Secretary-General, UN Doc. A/AC. 242/1 (1994). Bctwcen March
1993 to April 1995, there were 131 fatalities in Bosnia-Herzegovina, 134 in Somalia and
16 in Rwanda.

5. GeneraL AssemBLY ResoLuTion 48/37 of 9 December 1993, UNGAOR, 48th Sess. Supp.
No. 49, Vol. 1,at 333, UN Doc. A/48/49 (1993). The Ad-hoc Committee met iq‘NewYork
in two sessions from 28 March to 8 April and August 1 to 8, 1994. i i
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QETTLEMENT OF DISPUTESIN
INTERNATIONAL TRADE

AK. Koul*

[. INTRODUCTION

The creation of the World Trade Organisation (WTO) complfatgs the
after the World War II comprising of

Bretton-Woods system conceived
[nternational Bank for Reconstruction and Development (IBRD), Interna-
tional Trade Organisation (ITO). The

tional Monetary Fund (IMF) and Interna
greement on

ITO could not materialise and was substituted by General A
ation and establishment of the WTO

Tariffs and Trade (GATT) 1947, the cre

may in future years to come substitute ITO.! The WTO is an international

economicand legal organisation created and establishedasaresult of Uruguay

Round of Multilateral Trade Negotiations (URMTNs)*held underthe auspices

of GATT. The URMTNSs objectives were to develope an integrated, more
temencompassing the GATTandits

viable and durable multilateral trading sys
Jtsof URMTNS. Accordingly,

pasttrade liberalisation efforts as well as theresu
the purpose of the WTO s to provide institutional framework for implemen-
ofthe Multilateral and Plurilateral Trade

tation, administration and operation

Agreements, and serves as a forum for international trade negotiations and

settlement of disputes.’ More than hundred countries have approved and
ntries have subjected them-

ratified the WTO and the signatory member cou
selves to the sovereignty ofthe WTO,*as well itisinthe interest of the member

states to comply with the decisions of the WTO especially for the sake of
increasing the wealth and economic stability of all the trading partners of the

world.®
The organisational structure of the WTO comprises of the Ministerial

Conference, General Council and Councils for Trade in Services Goodsand
Trade Related Aspects of Intellectual Property (TRIPs). The ’Ministerial
S;Itlgzr‘ilil;:‘dwmc'h is composed of representatives of all member states s
% 5 pow:msu;‘n xl?ahqg powers and meetsevery two years.® The decision
interpretationsrsof(’) tht iVMmlStenal Conference are: (a) the right to adop!
ments;’ (b) thepowerio W:ie Aﬁlr.eem.ent and the Multilateral Trade Agree-
Multilateral Trade A o 8 igationsunder the WTO Agreementsand the
Trade greements® and (c) the amendments of : ]
greementsunder certain circumsta tso the Multilatera

' nces. The decision making process

Scanned by CamScanner



SETTLEMENT OF DISPUTES IN INTERNATIONAL TRADE 47

is by consensus and if the consensus cannot be reached, the Agreements
provide for majority voting, unless otherwise specified,

The General Council is composed of representatives of all member st
whichmeets in the intervals between meetings ofthe Ministerial Conference. 0
The General Council isalso empowered to carry out the functions assi gnedto
itby the WTO Agreement and the General Council has the power to establish
its own rules of procedure. The Councils for Trade in Services, TRIPs and
Trade in Goods monitor the functioning of the various Multilateral Trade
Agreements. These Councils are also authorised to carry out the functions
assigned to them by their respective Agreements as well as by the General

Council," and these councils have been empowered to establish subsidiary
bodies to carry out the functions of these Agreements.'?

In addition, General Counci
(DSB)"3

ates

I serves as the Dispute Settlement Body
and also as Trade Policy Review Body (TPRB)."

I1. DisPuTE SETTLEMENT IN GaTr, 1947
A. Scheme of the GATT, 1947

The GATT, 1947 in the legal technical sense did not conceive ofa specific
procedure or provision for the settlement of disputes nor did it provide legal
norms as to when a breach or breaches would amount to violations ofa rule to

give rise to a dispute. Nor is there any provision in the GATT for the
establishment ofan internal tribunal to resolve actual disp

authoritative interpretations on questions of inte
the disputes with regard to breaches of substa
articles as well as the questions of interpretations have been 2 recurring
phenomena and surprisingly enough GATT, 1947 has resolved many more
disputes and evolved umpteem interpretationsand interpretative techniquesto
make run the international trade smoothly. To some extent, the Contracting
Parties, acting jointly under Article XXV. 1 orunder more specific provisions

of GATT, 1947 exercised the functions of a Tribunal. As the GATT, 1947 is
drafted in conventional terms, including a rather liberal use of prohibitory
language, the remedy provisions are not drawn in terms of sgnctions. The
organising principle permeating the GATT, 19f17 as a whole is a system of
reciprocal rights and obligations to be maintained in t?alance."‘ Profes§or
Jackson, however, notes that there are nineteen clausgs in the GATT wh}ch
obligates GATT contracting parties to consult in specific instances m??ludlmg -
the instances of customs valuation, and invocation of escape clause.'” Also,
there are seven different provisions for compensatory withdrawal or suspen-
sion of concessions.'®

The main task of the GATT, 1947 settlement of disputes being that the

utes or to promulgate
rpretations, yet over the years
ntive norms of GATT and its
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AN "””
Jhe vt ioun ponde nl'lmvill pegatintions should
Fother contraeting parties and the contracting Im;: |“'
vt they have made undor the GAT '“““""r-,
o st obgerve the substantive norp, :,'|

jonu ol tal (it
(e petions o
frfeve coinimiin

pedudt
dilutoed by
muntobsel
an well an [
international (e,
abligation (owards nchiev
pnl»lnvulinnmulmlminiulrnliunulIlmlu
cation ol Taws, ropulations, pet lodicnl dec
gvm‘mlnppli«'nliun|w|luinilu.',lntln-ll'uulnu-,nlul'prmlm:l
quch ingtruments are (o be published promptly in auch a manner as Lo enable
povernments and traders (o become aequninted with them, Similarly, agree
ments ‘affecting international trade policy” inforce inbetween (he governmen
or o governmental ageney of one contracting party and another contracting
party, were also (o be published. Certain types of measures of general
:npplwulmn. such as changes inarate of duty or (he imposition of arestriction
on imports were not to be enforced before quch measures had been officially
lilfhliHhC(l.m By 1979 Understanding, Reparding Notification, € ‘onsultation,
I)lspnlc‘Sclllcmcnl and Surveillance further set out the commitment of
contracting parties to notify such measures (o (he maximum extent possible
notwithstanding whether those measures are consistent with the rights and
obligations of the contracting partics under the GATT.”
B, Article XXI and the Role of Panels

are relevanttoa balanced view
seltlement mechanisi, Article XXIIT in addition
ottlement of disputes, Article X X1l concerns
very contracting party shall accord

Vit W |
le confrneting purli
The GATT, 1047 concelved in Article X an impor,

(g the nbove wid objectives, Article X vnml':‘l
|‘umlluliunrt,wlliulur,quh'udnl.,,,,,,lml
Miunrinmlmlmmir;lmliw:mlm;g»,‘,,
u for customs dutiey

Despite the many aspects of the GAT'T that

of the GATT dispute
conceivesofa formal systemols

with the consultation and ordaing that ¢
sympathetic consideration toand shall afford adequate opportunity for consul

tation regarding guch represental ion as may be made by another contracting
party with respect (o afy matter affecting the operation of € IATT, Also, the
contracting parties may, al the request of acontracting party, consult with any
contracting party or parties in respect of any matter for which it has not been
possible to find a satisfactory solution through consultation,

'A‘rticlc XXII not only provides last resort in any dispute but its gamul
:J;j{l'll?][tn :m/'x crlte’l.l,nles the true scope of all of the substantive provisions of the
ugrcc:ﬂcn:q Y :; cc T(X(IIH has been expressly incorporated in various W10
l'Hcontuinc(:l'inb ? 's andard for dispute settlement or a very similar provision
DEUNeHEs R r::Irﬂra.,%ree;11cqw aswellas Dispute Settlement Understanding
silonlvlas e e e "’cﬂ n:O ltanOI‘pomtes Articles XXIT and X X111 as basic
XXI11 is called for. gement of disputes, hence a critical analysis of Article
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SET =
C. Critical Analysis of Article XXIJ1
To begin with, Article XXIII gives the
- hdrawal of such concessions or other b
with determine to be appropriate in the circ
m{D’ ticle mustshow that either (i) benef
this Armg nullified or impaired; or (i0) th
ar; }l)fl" is being impeded. In addition, the
G

.h nullification or impairment is a result of (@)abreach of obligation by the
iy dent contracting party; (b) the application of any measure by the
respg?ldent contracting party, whether it conflicts with the GA
:ﬁzpexistence of any other situation.

affected party a sole remedy the
igationsas the contracting parties
umstances. A complainant under
tsaccruing to him under the GATT
¢ attainment of an objective of the
complainant must further shoy that

TTornot; or(c)

rs the contracting parties were at pains to implement the
(')Ye;:l:; Xiztlicle XXIII with aﬁ iI:s attendant limitations either by way of
provllstli(:)ns rulings by Chairman and other working parties, however, by 1962.
:ﬁzoﬁlist pa;lel on complaints was constituted.' And by 1979, as a-r:sglt 0(1;
Tokyo Round of Tariff Negotiations the system of panels vs‘/)z;soc?jlo ie 52222
more than forty cases were resolved by way of panels. By 1990, Tah
olved under Article XXIII by the use ofthe panels and the panels have
Wlere f: dominantrole in the overall settlement of disputes brought bgfore the
e ting parties. The panel is an independent body of experts with three
SO ksg ‘l,),-z (@) to inquire into the facts of the case; (b) to assess all the
e ta: lements for a decision on the measures; and (c) to submit a proposal
releV&I;I ede:cision The reports of the panels do not have a legal forc?e. .Fmally
o ?re orts ;,;o to GATT contracting parties where the med1at1ng and
- 'p'anf gcts arereconsidered and the panel reportif gets adgpted, z_1ch1eve_s
pOlltllcfil)riSéP Although Article XXV : 4 provides for majority voting, this
:fr%a\l/ision has been modified to require consensus.

i 1 d as ‘non-violation com-
laints under Article XXIII !(b_) tgrme |
I Th’i COrrllrgised questions of interpretatiori (nine connpla1nt§ havebeen Sleg
P ha've art of the Article) and non-violation complaints h(eiu;}e ee
unders;ﬁ]j olilly if the infringement of tariff benefit could be proved.
succe

(i) Nullification and Impairment of Benefits

Is
tolati i veals that the pane
A survey of the cases of violation of Artlcle XVIII hr:ase gt o
dopt S:ll different and varying interpretations to g‘ L  sort of injury to the
A iolation cases=* som 16 XVIII
DS fits. In early vio invoking Article :
impairment of bene S ored riecedeary beforeiny e ot
i s considered ne { i or nullificatio
e waent cases, the concept of pr m?afac-lrement concepts have
ikl duced. Nullification and m}?acl;t’ and ‘frustration of
impairment was Tgt(i)se‘d in the form of ‘adverse ell€
further been conc
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(0 cach Agreement decide for accepting the termg of tf DSU
s of the DS

The rules of DSU with spec
Agreements as listed in Appenc

application.

almodification haveb i
' eenapplicable to oth
lix 2 to DSU such ag- & i

el < l
A&rwmcn Rules and Procedures
17.4t017.7
14.2 to 14.4, Annex. 2

42104.12,6.6,7.2 to

Anti-Dumping
Technical Barriers to Trade

qubsidies and Countervailin g

Measures 7.10, 8.5, Foot note 33,
25.3t025.4,28.6, Annex. V.

Customs Valuation 19.3 to 19.5, Annex. I1.2(f), 3,
9,21.

Sanitary and Phytosanitary 36

Regulations.

Textiles 2.14,221,4.4,52,54,
5.6,6.9,6.10,6.11,
8.1to8.12.

GATS (General Agreement on XXII: 3, XXIII : 3

Trade in Services)

Financial services 4.1

Air Transport Services i

Ministerial Decisions on l1to5s.

Services Disputes

(The above list of rules and procedures includes provisions where only a
part of the provision may be relevant in the context).

B. The Objectives of the DSU

As already explained, the main objectives 9f GATT d.isputes settlement
were : that the tariffand other concessions negqtlated in various rour}ds shou}g
not be whittled down by the contracting parties; contracting parties Sho?h
ensure observance of the obligation entered upon by them for carrying onbl:
international trade smoothly; and accordingly the member states were 0

gated to publish, preserve and impose restrictions in their municipal setting to

. v
give full effect to the obligations entered upon in pursuance of being the

members of GATT.* In short the central core of disg?ute settlﬁr:;?t.m GA
was the balancing of concessions of contracting partiesas welld fi

to the GATT’s obligations.
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The working of the GATT, 1947 till the establishing of DSU ang W
establishes beyond doubt that the primary function or objective of the ; AT}
settlement of disputes was to arrive at a mutually acceptable solution ¢, the
disputes arising out of GATTs obligations but it was not always in keepini
with the core provisions of the GATT and the interests of other parties.z%,
always seemed secondary. However, Article 3 of the DSU takes a holigt;,
approach not only by affirming in the principles of management of dispute,
under Articles XXIIand XXIIIof GATT, 1947 butalso by safeguarding tha;
the settlement of disputes should be GATT consistent also. The DSy
although prefers a mutually acceptable solution but the settlement should
also be consistent with the covered agreement as provided by the URMTNs
in the Marrakesh Treaty. DSU is central element of the WTO and should
serve to preserve the rights and obligations of the members of the WTO under
the covered agreements and to clarify the existing provisions of those
agreements in accordance with customary rules of interpretation of public
International law. Further it is essential for the effectiveness of the WTO to
settle disputes promptly and maintain proper balance between the rights and

obligatigns of the members, as it is the aim of the dispute settlement
mechanism to secure a positive solution to a dispute.

C. Dispute Settlement Mechanism
(1) Dispute Settlement Body (DSB)

The settlement of disputes mechanismin the WTO is administered by the

Dispute Settlement Body (DSB) which will effectively be the WTO General
Council actingina specialised role. Asalready mentioned the General Council
is composed of representatives of all member states which meets in the
intervals between meetings of the Ministerial Conference, the General Council
working as DSB can establish its own rules of business.’” The DSU will also
regulate the dispute settlements under all covered Mulitateral Agreements,
although under some agreements special rules and procedures will be appli-
cable.38 The DSB is empowered to establish panels, adopt panelsand appellate
body reports, maintain surveillance of the implementation of rulings and
recommendations and authorise suspension of concessions and other obliga-
tions under the covered Agreements. While the DSB administers the dispute
settlement provisions of a covered Multilateral Trade Agreement in Apr}ex 4
only those members who are parties to that covered Agreement can participate
in decisions or actions taken by the DSB with respect to that dispute.”

(ii) Consultation

Normally, an international trade dispute settlement commences “ﬁh
consultation between the sovereign countries under Article XX ofthe GAT L
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1947 and as already noted the cone
ened and reaffirmed in the okyo Round # the st
ness of the consultation and provides that cacﬁm&r
,,ymp:thclic consideration to and afford adequ
rcgarang any representation made by :
Z,ﬂ‘cg:lmg the ({pcrati(;n of the covered Multilateral 7 rade Agreements take

within the territory of the former,* Such consultations w:cur,r(;;zullzrr)l‘;:t :BZ

official level and can be raised to ministerial level as appropriate

wltation mechanism was further strength-

) affirms in the effective-
iber undertakes to accord
ate opportunity for consultation
another member concermning measures

I'he request for consultations are to be notified to the DSB and

. . relevant
council and committees by the reque

. b, sting party and the DSU requires that there
should also be an identification of the measures at issue and an indication of
the legal basis for the complaint.” This provision in the DSU reinforces the
belief that international trade disputes have international law dimensions and
as such the WTO members should delineate the character of dispute before it
is submitted for consultation to DSB.,

If the consultations fail to settle the dispute within sixty days after the
request for consultation, the complaining party may request the establishment
of apanel. The complaining party may also request a panel during the sixty day
period provided both the parties jointly consider that consultation has failed.”

It is pertinent to mention that the request for consultation and its field of
reference that may bereferred to panel is crucial as any failure to raise an issue
or to advance a particular objection to the impugned measure has resulted in
the respondents successful objection to its consideration by the panel. Refer-
ence may be made of the cases decided by the GATT panel in EEC-
Quantitative Restrictions Against Imports of Certain Products from Hong
Kong,* Canada-Administration of the Foreign Investment Review Act,* as
well as United States-Denial of Most Favoured Nations Treatment as to Non-
Rubber Footwear from Brazil.* In all these cases the ill conceived reference

proved fatal for defining the real issue by the panel. In the Brazilian case
referred above the panel has specifically ruled thathaving heard and considered
the arguments of Brazil and the United States as to whether or not the panel
should consider presentations on Article Xand XVIII: 1 (b)and (c), the panel

rules as follows:

Article X : The panel notes that its terms of reference are limited to the
matters raised by Brazil in its request for the estab!ish.rpent of thxsvpanel.... In
its request, Brazil referred to the discrimination in the Umt.ed 'St:.ates
countervailing duty laws asapplied to Brazil, not however, toany d1§§nm(|lna-
tion resulting from the administration of the United States courtervalhf;g' uty
laws. The panel therefore considers that the matter raised by Brazil in ;1ts
submissionsrelating to Article X : 3 (a)isnot partofits terms of reference. The
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panel would like to emphasise however, that it is ready to congjg N
arguments on the issue of discrimination, taking into account jtg 'lCrm(,l \
reference. Inregard to Article XXIII: 1 (b)and (c), the Panel f‘u”hcrnotcg:l of
in its request for a panel, Brazil claimed that United States haq ;‘jc-t‘a.l
inconsistantly with the GATT. Brazil did not claim that the benefits acory e
to it under the GATT were nullified or impaired as a result of measyre ng
situation of the type referred to in Article XXIIL : 1 (b) and (c). The pan(i;
therefore considers that the matters raised by Brazil relating to these provisi 01?8

were not covered by its terms of reference.”’

Whenever, a member of WTO other than the consulting member thinks
that the member has substantial trade interest in consultations being hejq
pursuant to Article XXII : 1 of the GATT, Article XXII : I of the GAT
Agreement or the corresponding provisions in other covered Multilatery]
Trade Agreements, suchinterested membermaynotify the consulting membe,
and the DSB within ten days of the circulation of the request for consultatjop,
of its desire to join the consultations. It is obligatory on the part of othe;
consulting members to join the interested member provided the concept of
substantial interest is well founded and accordingly the consulting membey/
members shall so inform the DSB. If the request to be joined is denied, the
applicant member is free torequest for consultations under Article XXII: | or
XXIII : 1 ofthe GATT, Article XXII: 1 or XXIII: 1 ofthe GATS Agreement
or the corresponding provisions in other covered Multilateral Trade Agree-
ments.*

(iif) Good Offices, Conciliation and Mediation

Ifthe consultation fails, themember of WTOmay avail themselves DSU’s
conciliation ormediationservices. Article4 of DSU provides for good offices,
conciliation and mediation which are taken voluntarily if the parties to the
dispute soagreeand requested atany time of the dispute and can be terminated
atanytime. Whenever good offices, conciliation ormediation are entered into
within sixty days of a request, the complaining party must allow a period of
sixty days from the date of the request for consultation before requesting for
the establishment of a panel. Also, the complaining party may requesta panel
during the sixty daysif the parties to the dispute jointly consider that the good
offices, conciliation and mediation has failed to settle the dispute. Further the
Director General of GATT may offer to provide such services inan effort to
assist members to resolve a dispute.”

(iv) The Establishment of Panels

To resolve the dispute within sixty days if the consultation fails, 0; g:;
complaining party so requests, a panel may be established by the DSB t0
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he dispute- Thel?bB ":l\}’ by consensus also decide not to establish a panel.
The request for the establishment of panel has (o be made in writing and such

_quest shall md_lcate whether consultations preceded the reques‘tgfor anel;
id entify the spef?lﬁC measurgs atissue; and also provideabrief surﬁmarypof thf;
legal nature of the (fomplalnt and the problem clearly. Special terms of
eference as alternative to the abov

: € method of reference is also ossible
rovided the written request includes the special terms of referenci.” The
establishment of panel appears to be a matter of right with the complaining

pal't)"
1. Terms of Reference of Panels

In order to avoid delays and also to clear the functioning of panels, the
standard terms of reference are to be furnished within thirty days from its
establishment and are “to examine, in the light of the relevant provisions in
(name of the covered Agreement(s) cited by the parties to the dispute), the
matter referred to the DSB by (name of the party) in document DS ... and to
make such findings as will assist the DSB in making the recommendations or
in'giving the rulings provided for in that/those Agreement(s)”. The DSB may
authorise its Chairman in establishing a panel to draw up the terms of reference

of the panel in consultation with the parties to the dispute and such terms shall
pe circulated to all members.*"

2. Composition of Panels

The panels shall be composed of three panelists or five provided the parties

to the dispute agree for the same within ten days after the establishment of the
panel. It is the secretariate which propose nominations for the panel to the
parties to dispute and the parties to dispute are not expected to oppose
nominations except for compelling reasons. If the parties do not agree within
twenty days from the establishment of a panel, at the request of either party,
the Director General of WTO in consultation with the Chairman of DSB, and
the Chairman of the relevant council or committee may form the panel by
appointing the panelists whom he or she considers most appropriate in
accordance with any relevant special or additional procedcure of the covered
Multilateral Agreement, after consulting with the parties to the dispute.
Accordingly, the Chairman of the DSB may inform the members of the
composition of the panel thus formed not later than ten days from the date he
or she receives such a request.*

The Secretariate has to maintain a roster of panelists both .govemme.ntal
and non-governmental individuals possessing the qualifications of glthe;
having served on or presented a case to a panel, served as a representative o
AWTO member, or of a contracting party to the GATT, 1947 or as represen-
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any covered Multilateral Agreementg.,, .
Fite

cil orcommittee of ' .
W, orinthe Secretariate, taught or published on ingey,
s B : :1

licy, or served as a senior trade policy officia) o
embers are to be selected with a view to ensuring 4,3,','
bers. a sufficiently diverse background and a wig,

(ative toacoun
predecessor A greemet
tional trade law or po
member: These panel m
independence of the mem
spectrum of’ experience.”
In order to keep the panels peutral, itis provided that citizens of members
whose governments are parties t0 the dispute or a member of a covered
Multilateral Agreementat issue ina dispute, having a substantial interest in a
matter before a panel shall not serve ona panel concerned with that dispute,
unless the parties to the dispute agree otherwise.” [f a dispute is between »
developing country memberand adeveloped country member, the panel shal]
include at least one panelist from a developing country.”

3. Panel Procedures

_ Oncc? appomted: th? panel hears oral arguments by the parties andreviews
their written submission on the issues. Other WTO members may also
i and present argumentsto the panel, although the panel considers only
issues raised by the p‘rmc1pal disputing parties. Formal rebuttals are made in
thc? sgbsequent meetings of the panels. The party complained against has a
priority totake the floor first followed by the complaining party. Panelists have
a right to put questions and ask explanations in course of meetings from the
parties orally or in writing. The oral arguments presented by the party to the
panel shall also be made available to the panel in writing. The DSU ruleg
provide time limits for implementation of various stages in the panel process

such as (a) receipt of first written submission of the parties :

1. complaining party (plaintiff), 3-6 weeks; 2. party complained (defen-
dant), 2-3 weeks; (b) date, time and place of first substantive meetings with the
parties; third party session, 1-2 weeks; (c) receipt of written rebuttals of the
parties, 2-3 weeks; (d) date, time and place of the second substantive meeting
with the parties, 1-2 weeks; () submission of descriptive part of the report of
the parties, 2-4 weeks; (f)receiptof comments by the parties on the descriptive
part of the report, 2 weeks; submission of the interim report, including the
o the parties, 2-4 weeks; (k) details for party to

findings and conclusions ¢
requestreview of partsof report, 1 week; (i) period of review by panel including

possible additional meeting with parties, 2 weeks; () submission of final report
of parties to the dispute, 2 weeks; (k) circulation of the final report to the
members, 3 weeks.”” These time limits suggest that a panel report should b¢
arrived at within a period of eight tonine months. The other provisions of Pﬂf;‘?’
g e

procedures stress transparency and a legalistic approach for concludin
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| deliberations as well as expeditioys g;.
?(fre the panel. Specific provision has
bcvourab] e and differential treatment 1o the developing countries which has
aen accorded to them by the covered Myl ‘
e

. 58 tlateral Agreements in R
ottling the disputes.’
5

The panel have aright to seek information
; dividual or body which it deems appropriate and for eliciting such informa-
:?on and advice, the panel should inform the

member. It is obli gatory on the
member tO respond promptly to any such req

uest by the panel. The panel may
also seek information from any relevant sour

ce and may also consult experts,
0 obtain their expert opinion on the matters at issye.5

and technical advice from any

4. Adoption of Panel Reports

GATT, 1947 practice of adoption of panel reports was somehow faulty as
the GATT Council had to adopt the panel reports by consensusand as such the
panel reports were never accepted in their spirit and character and also were
plocked by the losing country. If the panel report was not adopted, the panel
exercise wasa futility. Thus procedure of adoption of GATT panel reports was1

nsidered the greatest lacuna in the GATT, 1947 settlement of disputes an
(t:t(l)is provision would make the settlement of disputes non-starter.

DSU hasor anically and fundamentally changed the procedure

fselt-lt?ev;f::tr(,)f disputes ofg GATT, 1947. The DSU goes somewhat further th';n

- ATT, 1947 by providing for interim review of thg pros and cons of the

th'e i ﬁ,er the parties have submitted their submissions to the panel anfi

dlspllte ath dispute mayrequestreview of the interim report orits parts.“ This

P amestoh ccheik against erroneous findings of fact and law as Well as

848 . for the losing party to have last opportunity of rectifying the
:)rfilsjt(:l?en;g"ore the panel arrives at its final decision.

. . th
Once the report has been finalised by the panel, itis S“bmm?;g gzﬁ{)e;
bmi's are given twenty days before DSB adopts the report. Wi
o days can raise objections to panel reportand tged‘;;ﬁraﬁon ofthe
Sl have fulightto participat nthe consmerauonlanpon and withinsixty
| i fthe panelre d
: SBafterthe issuance of the B s cacakadl
;ﬁtﬁigﬁiﬁ:ﬁzaml report at a meeting (if a meeting 1S NO

ies to the dispute
ameeting of the DSB should be held) unless one of the parties to

ensus
B | or the DSB by cons
4 . its decision toappeal ™™ = = . o appeal,
m n::lﬁif thte tfes IE;:rlttSIf a party has notified 1ts mte};\;lg:\e B el
1des not to adop -

; i
t by the panel shall not be considered for adoptio
letion of the appeal.”
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5. Appellate Review

The DSB has been empowered to establish standing Appellate Body v,,; th
seven members, three of whom shall serve on any one casc and shall | ear
ding Appellate Body iscomposed of perggy,.

appeals from panel cases. Thestan 1§C .
ofrecognized authority, who have demonstrated expertise in law, internationy,

trade and the subject matter of the covered Multilateral Agreements. Theg,
members are not to be affiliated with any govemmentg. The tenure 0 f the
personappointed toserveon the standing Appellate Bodyis four years with the

possibility of re-appointment.®

The standing Appellate Body is limited

covered in the panel report and legal interpretati
The appellate proceedings arenormally to be concluded within sixty days and
in any event not to exceed ninety days and the appeallate body has to inform
f time. The repott of the

the DSB in writing of the reasons for extension O
omatic adoption rule as

standing Appellate Body is subject to the same aut
regular panel reports by the DSB unless the DSB decides otherwise by

consensus within thirty days of its circulation to the DSB.
The DSB providesastrict rule of confidentiality and there is a prohibition
of ex-parte communications wi th the panel or Appellate Body with regard to

the matters for their consideration. Also any writen submission to the panel or
Appellate authority is treated most confidential, however, the members to the

dispute have a right of access to the same.®

The decision of the panel and the Appellate Body that a measure is
inconsistant with a covered multilateral Trade Agreement, shall obligate the
member to bring the measure into conformity with that Multilateral Agree-
ment. The Appellate Body or panel canalso recommend measures for bringing
the measure in conformity with the rule or the Multilateral Trade Agreement.*

to considering issues of lay
ons developed by the panel,

6. Surveillance of Implementation of
Recommendations & Rulings

: Article 21 provides elaborate mechanism of surveillance of implementa-
tion of recommendations and rulings of panels and Appellate Body reports. If
a panel finds a complaintisjustified, its report categorically recommends that
the offenc.iing member should cease and desist from the violations of GATT
rules by either yvithdrawin g the offending measures or suitably amending the
measures to bring it in conformity to the GATT rules or covered Multilateral

Agreements.

Whe:}\gfglngl}j once the reporti saccepted, the DSB isempowered to monitor
b, :vc‘:t ltfj recommendations have been implemented. The DSB i
powered to keep vigil inrespect of the measures which a losing party
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or a mutually

mmendations
i rulings may also be worked out, or
anc

\ ‘ further arbitration may be proceeded
o following adoptlog by the rulings and reports by the DSB between the
disputants. Insucharbitration, arbitrat

- ! . orsaresupposed to implement the panel
recommendatlons and rulings within a period of fifteen months.

In case of disagreement between the dis

putants of the existence or
consistency with a covered Multilatera] Agree

ment, of the measures taken to

The DSBis further empowered to kee
tation of the adopted recommendations o
raise the issue of implementation of the
DSB shall keep on its agenda the imple
tions and rulings for a period of six m

pundersurveillance the implemen-
rrulings. Any member has a ri ghtto
panel recommendation at the DSB.
mentation of the panel recommenda-
onths.%*

7. Compensation and the Suspension of Concessions

If the recommendations are not implemented, the winning party may be
thority to seek to suspend concessions
previously made to that member. However, neither compensation nor the
suspension of compensation or other obligationsis preferred to full implemen-
tation of a recommendation to brin

g a measure into conformity with the
covered Multilateral Agreements.* Article 21.1 of the DSU provides that
prompt compliance with recommendations or rulings of the DSB is essential

i order to assure the effective resolution of disputes to the benefit of all
members.

Itisnoteworthy that Article 22.3 of the DSU, catalogues the principles for

suspending concessions and obligations after invoking the dispute settlement
procedures as conceived in the DSU and briefly are as under :

(a) suspension with respect to same sector in which the nullification or
Impairment or violation has occured:

() suspension with same sector is neither practicable nor effective,
'SPension in other sectors under the same agreement;

1on with other sectors is not effective or practicable .anq the
~-es are serious enough, suspend concession or other obligations
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umiernnothcrcovcrcd Multilateral A greement;

(d) for applying tl
compensate, as well as broader econ ‘
orimpaircmcntumhmadcrccomnmccj'ons‘:cquc i oneor o
obligations. Ifthe party request authorisation l.().‘vll.‘»pbfl' c‘()r;)c‘c‘ o (');,1 1er
obligations pursuant (0 (a) and (D) set above, it shall state { (, l’Cd'S(:Jn.,] or g_‘h,»;
request which is sent to DSB. Such a request shall also be forwarded to the

relevantcouncil of the covered Multilateral Agreements. The level of suspen-
or other obligations authorised by the DSB shall be

sion of concessions ithort .
equivalent to the level of the nullification or impairment.

ade and how far it can

womic elements related to the nullification
nees of the suspension or other

.e above principles, sectoral tr

shall not authorise suspension of

It is important to note that the DSB iy
ment prohibits such suspension.”

concession orobligationsifa covered Agree
evel of the suspension of concessions or
SB has to be equivalent to the level of
B can under certain circumstances and
y, refer the matter to arbitration. Such

Although as noted earlier, the |
other obligations authorised by D
nullification orimpairment, yet the DS

by way ofaprotestbya complaining part
arbitration hasto be carried out by the original panel, if members arcavailable

orby anarbitratorappointed by the Director General of WTO. Sucharbitration
has to be completed within sixty days and concessions or other obligations
negotiated earlier cannot be suspended during the course of the above said
arbitration.®® The role of the arbitrator is limited as he cannot examine the
nature of the concessions or other obligations to be suspended but is concerned
only to examine whether the level of nullification and impairement is equiva-
lent to the level of injury incurred by the member. The arbitrator may also
determine if the proposed suspension of concessions or other obligations is
allowed under the covered Multilateral Agreement. Thearbitrator may further
examine whether the principles required to suspend concession or other
qbligations (Article 22.3) have notbeen complied with and the decision of the
grbltrator m'thls connection is final. All these decisions by the arbitrator shall
be communicated to the DSB promptly and the DSB upon request by a party
may grant authorisation to suspend concession or other obligations.” Finall
DSU provides that the suspension of concessions or other obligations are by
K‘;lg'nc;f atemporary religf and are applicable till such time as the measure hays
ok oundtobe inconsistent witha covered Multilateral Agree
oved, or the member that : greement has been
S : must implement recommendati i
providesasolution to the nullification or impaj ations or rulings
satisfactory solution is reached. It is i S B mutally
ot . ched. It is incumbent on the D :
itor the compliance of impl i e DSB to continuously
orrulines i . plementation of the adoptec :
gs, including cases where compensati o
lon has beed provided or conces-

Sh
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woole? imports. The w'lhdr‘lv‘{dl ofrestriction by the Un:
 ders 3 Oresltlh; nnporttapce of WTO/Dsyy as ef fcct- Jnited States, therefore
un®e the countries, ri K Ve an gt g
abidlﬂg L e effective, fi 1|Ch OT poor, small o big. Se « he decisions are
sttle ents o h » 1001proof and efficacioug .\);/TC(mdlx WTO/DSU
za"e Jerdict in less than one year which i Quite reag, ) bﬁ ) ¥>anel in thi
' SOnabie from
of I

ow long the settlement of internation g trade dispute 1)
spute takes.

Thereare Some ancillary questions, such g
undermme th(:ip‘z;n\;l Prltzlcess and prestige? Wh\i)/(:)::ill(ll 22:52 the seve
Appellate BodyE WOl the Appellate Body function a5 a ﬁven person
ourt? W ould theright of appeal delay the settlemen; of dispt?tzer) c;ic judges/
the settlement process/ sygtem become too much legalistic and :un t?f, V(? ;(nd
formal due process and its attendant risks etc? These question W;ﬁl.zl }?f
answered after the WTO/DSU have been e

givena fairtrial 78 Asthe WTO/DSU
. ' 3 SU
- inexi stence only for a year, the above questions cannot be answered at the
present moment: -

S case
all accounts

€ Appellate Body

B. Latches

As already discussed, .that international trade dispute normally would be
initiated by way of complaintsand followed by consultations asand when any
member of WTO believes that the legal system (statutes, rules, regulations,
custom duties, executive actions, decision of Courts/administrative tribunals
or the implementation of treaties) of the member has resulted in some or the
other violations of the other member of WTO. If consultations fail, the
aggrieved state could set the settlement of disputes procedure under DSU in
motion. But the procedure prescribed in the DSU do not provide a time limit
after a member becomes aware of the supposed violation. Therefore, there
appears to be a lacuna that even though a violation has continued for years
fogether, the member did not think it expedient to bring the complaint before

the GATT/WTO.” Thus the WTO/DSU should have provided something like
doctrine of latches or stale claims as provided in some municipal legal systems.

C. Applicable Law

" Once the settlement of dispute process started, what sources or legal
authority are relevant to WTO/DSU, panels and Appellate Body. The general

;{ﬁ-ilmples of international law codified in the Vienna Convention on the law

eaties especially Article 31 prescribes that for the interpretation otf triatt;e
anel should examine the ordinary meaning of the tctr)mtsfgi t:;,z t;:p);lseﬁ of
tand in the light of its objectives and P“r.posesg47 are to be taken into

talsoon
ltas they have very vital bearingnotonly 01 B s

0ses
ered Multilateral Agreementsas well as GATT, 19124 -‘;‘:jf;?:&‘l‘gsuch
ablelaw, the GATT Article X X]1I andthe TOKyO R0
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o the disputing member is interested to win her cage
ca , se.
Itimate analysis, as India is « .
In the witmd I8 sucked in the system
AN 8 and
st em Of India is already pregnant with nstruction to deal Witht?}ilz%al
LY ,W

ould gearitselftg facethenew and

rofinternational ;
C A . z d tfade e 1 A
jobalisation and thoroughly prepare her bricfs both in terms oo e
ing jurisprudence and technical expertise. gal reason-

NOTES AND REFERENCES

«  Professor, Law Centre-Il, Faculty of Law, University of Delhi, Delpi.

1. The Bretton-Woods system as conceived after the second world war comprised of IBRD
[MF and ITO. As the ITO could not materialise and a stop-gape arrangement GATT was
created, the creation of WTO completes the Bretton

; -Woods system and may in future
years to come substitute ITO. See J.S. Schott, The

Uruguay Round : An Assessment,
INSTITUTE FOR INTERNATIONAL EconoMics (Washington D.C., 1994) at 16.

2. Uruguay Round of Multilateral Trade Negotiations is the eighth round of tariff
negotiations held under the auspices of GATT and the AGREEMENT ESTABLISHING THE
WorLb TRADE OrGANIsATION done at Marrakesh, 15 April 1994. For the text of the results

of the Uruguay Round of Multilateral Trade Negotiations, See GATT AGREEMENTS
(Bombay : World Trade Centre, 1994).

3. WTO AcreemenT, Article IIl. The Multilateral Trade Agreement on Trade in Goods are
found in Annex 1A to the WTO Acreement and consist of the GATT 1994, the AGREEMENT
ON AGRICULTURE, THE AGREEMENT ON TRADE RELATED INVESTMENT MEAsures (TRIMS) and
various other Agreements. THE GENERAL AGREEMENT ON TRADE IN Strvicks (GATS) is
appended as Annex 1B and the AGREEMENT oN TRADE-RELATED ASPECTS OF INTELLECTUAL
ProperTY (TRIPS) is Annex 1C to the WTO Acreement. The plurilateral Trade Agreements
consist of AGREEMENT ON TRADE IN CiviL AIRCRAFT, AGREEMENT ON GOVERNMENT PROCURE-

MENT, INTERNATIONAL DAIRY AGREEMENT, INTERNATIONAL BOVINE MEAT AGREEMENT are
embodied in Annex 4 of the WTO AGREEMENT.

4. Article XVI (4), WTO AGREEMENT.

5 Preamble to the WTO Acreement. See also, Kenneth W. Abbot, GATT as a Public
Institution : The Uruguay Round and Beyond, 18 Brook JOURNAL oF INTERNATIONAL Law
(1992) at 31.

6. Article IV, WTO AGREEMENT.
1. Id., Atticle IX (2).
8. Id., Article IX (3).
9. Id., Article IX (1).
10. Id., Article IV (2).
1. Id, Article IV (5).
12. 1d., Article IV (6).
13. 14, Article IV (3).
. 14, Article 1V (4).
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28
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25.

26.
27
28.
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Article XXV : | reads :
‘chro;scnla(ivcs of the contracting parties shall meet from time to time for the py;

of giving ef‘fcct to those provisions of this Agreement which involve joint :x(,yir,,]p,“","
generally, with a view to facilitating the operation and furthering the objectives of T.","’
Ag.rccmc.nt. Whenever reference is made in this Agreement to the contracting p;m?f"'
acting jointly, they are designated as contracting parties’. N
For Fhis view. see Kenneth W. Dam, Tue GATT anp INTERNATIONAL Economic ORGANISATIO
(University of Chicago Press, 1977) at 352. |
See John H. Jackson, WorLd TraDE AND THE LAW OF GATT (Virginia : The Michie
Company, 1969) at 164. GATT Articles and paragraphs are as follows :

I:S; VI 7: VIL: 15 VIIL: 2; 1X : 6; XT0 2 4; XTI : 45 XVIIT: 12; XVIII : 16; XVIII : 21:
XVII @ 22; XIX : 2; XXI; XXHI; XXV @ 1; XXVIE XXVII : 1; XXVIII : 4;

XXXVII : 2.
7: XVIII : 21;

GATT Articles and paragraphs are as follows : II : 5; XII : 4; XVIII :
XIX : 3; XXII; XX VI, XXVIIT: 3; XXVIII : 4.

The balance of the Article X contained obligations with respect to the uniform, impartial
and reasonable administration of laws, regulations etc. and the maintenance of tribunals
and review procedures for review and correction of administrative action relating to
customs matters. See generally, John H Jackson, Supra n. 17 at 461-464.

GATT_ BISD 265/210 at para 3. Various WTO AGRreEMENTS for example, the TRIMS and
subsidies agreements have also imposed extensive notification requirements upon

Members.

For an overview on the development of the dispute settlement in the GATT, See John H.
NATIONAL EcoNomic RELATIONS @ CASES, MATERIALS AND

Robert Hudee, THE GATT
Butterworth,

Jackson, LEGAL PROBLEMS OF INTER
Text, 3rd ed. (West Publishing House, 1995) at 327-371;
LEGAL SysTEM AND WoRLD TRADE DIPLOMACY, 2nd ed. (New Hampshire :

Salem, 1990); Robert Hudee, ENFORCING INTERNATIONAL TRADE LAW : THE EVOLUTION OF THE
Mopern GATT LEaL System (New Hampshire : Butterworth, Salem,19932). See also
Pierre Pescartore, The Gatt Dispute Settlement Mechanism, 27 JourNAL oF WORLD TRADE

(1993) at 6-20.
See GATT, Analytical
see, Armin Von Bogdamdy,
lts operation and Rationale,
See Amin Von Bogdandy, Supra n. 22 at 98.

s referred in John H Jackson, WorLD TRADE Anp THE LAW oF GATT (Virgina : The
Michie Co., 1969) at 181-187. Of importance is the case of ltalian Discrimination

Against Imported Agricultural Machinary, GATT Panel Report adopted on October 23,
1958, BISD, 7tH SupPL. 60 (1959). Panel noted that it considered whether the violation
had caused injury to the UK’s commercial interests and whether such injury represented
an impairement of benefits.

c.f. see the case of U.S. Taxes on Petroleum and Certain Imported Substances. 34t

SuppL. BISD 136 (1988). Panel Report adopted on June 17, 1987.

Index prepared by E-U Petersmann (1989) of Article XXIII. Also
The Non-Violation Procedure of Article XXIII : 2, GATT :

29 JournAL oF WorLD TRADE (1995) at 95-11 .

See case.

See Arim Von Bogdandy, supra n. 22 at 101.
The WTO Unperstanpin follows a similar approach.

In Candda-lmport. Distribution of sale of certain Alcoholic Drin
Marketing Agencies, GATT BISD 39 §/27 at 74-75, the Panel examin

ks by Provincial
ed a complex set
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Flain Ag,.l-(,“/“
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arch 27, 1988, roducty, 35th Syppy L. BISD 143

por the text of the Unbirstanping,

1apan- Restrictions on Impoys of Ce
29. ( 1089). Panel Report adopted oy, M

see sy D1
30. _ Pran. 2 at 197
1, See the WTO Dispute Settlement M(‘(‘hani.s-m GATT §
g ; ‘O g
‘,, Supra n. 22 at 207-208. €U No. 107, May 1994 4 12,
et
13. ”71(1’

14, One of the main objective of (he G

35. cf Article [ of the GATT engyre

36. For the text of Articles 3 see supran. 22 at 197.
37. Atticle IV (3), WTO Acreemenr.

38. See Appendix 2 to the DSU which lists, the s
and procedures. There are special rules, i
Subsidies Code. The DSU explicitly provid
procedures to follow when there is a disp

39. Article 2, DSU.
40. See supra n. 20.
41. Article 4, DSU.

pecial or additional dispute settlement rules
n particular, under the Anti-dumping and

es that DSB Chair may decide what rules and
ute. Article 12 of the DSU.

42. Id., Article 4.4. The corresponding consultation provisions in the covered Multilateral
Agreements are listed as under :

Article 7, AGREEMENT ON RULES oF ORIGIN; Article 7, AGREEMENT ON PRESHIPMENT lNSP.E(‘-
Tion; Article 18.6, AGREEMENT ON THE IMPLEMENTATION oF AR.TI(‘LE V1 or tHe GATT; Article
14.1, AGREEMENT ON TECHNICAL BARRIERS TO TRADE; Article 6, AGREEMENT ON IMPORT
LICENCING Procepures; Article 13 and 30, AGREEMENT ON SUBSIDIES AND COUNTERVAILING
Measures; Article 18.1 and Part C, AGREEMENT ON AcricuLTure; Paragraph 35, AS}REEME‘NT
ON SANITARY AND PHyTOSANITARY MEASURES; Article 8, Traoe RgLATED INVESTMF:E‘ME:;
sures; Article 8.4, AGREEMENT ON TEXTILES AND CLOTHING; Article 64, Tnf;\/so‘it icré.»{}l‘"
InvestMENT MEAsUREs; Article 8.8, AGREEMENT ON TR.ADE IN Cl\./ll. AIRCRAFT; Al
: 3, AGREEMENT ON GOVERNMENT PROCUREMENT; Article Vil .‘Z\h:::ERNAT
ARRANGEMENT; Article VI : 6, ARRANGEMENT REGARDING BoviNg :

43. Id., Article 4.7.

4. GATT BISD, 305/129 (1983).
45. GATT BISD 305/140 (1983).
46. GATT BISD 395/128 (1991).
41, Ibig.
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 EGALANDINSTITUTIONAL p

ROVISIONS FOR
PROTECTION OF ENVIRONMENT [N Iy

R.C. Trivedi* and G.g Ahuja**

I. ENVIRONMENTAL PoLicies - An Overview
A. Policies during Pre-Independence Period

Environmental concernin Indiais as old as Indian civilization. The earlier
cavironmental concerns were mostly focused on conservation of forest,
wildlife apd natural resources, The policies were mostly linked with culture
and relig}ons. In the early days of British rule the prime concern was for
exploitation of natural resources available in the forests. The decimation of
forests was pn}nanly for military purposes and for teak export trade. In 1806
when reservation of Malabar teak was declared, the Europe had been com-
pletely deforested and demand for wood especially for ship building, iron
smelting and tanning was to be met with Indian teak. The most critical period
in the history of Indian forestry was the building of the railway network. This
was created to meet the need for rapid troop communication and for enabling
thecharacteristic pattern of colonial trade. The ea

rly yearsofrailway expansion
saw an unprecedented assault on the more acce

ssible forests. Monopoly right
{o the states to demarcate valuable tract of forest, was given through the Indian

Forests Act 1865, which was replaced by a much more comprehensive

legislation in 1978. Monopoly right was established by a legal provision,
which sought to establish that the customary use of forest by villagers was not

asarightbutonaprivilege basis. During Second World Waralso Indian forests
were extensively used.'

The protection of wild life during British period was primarily to protgct
specific area and particular species. In 1873, Madras enacted the first wildlife
statute for the protection of wild elephants. After six years, Central Govern-
ment passed the Elephants Preservation Act of 1879. In 1912, the. Central
Government enacted a broader Wild Birds and Animals Protectlgn Act,
specifying closed hunting seasons and regulating h.untir'\g of deS{gnateg
Species’through licences. These regulations related pnmgnly to hu_ntmg an
didnotregulate trade in wildlife and wildlife products, Whl.Ch are major factor(si
inthedecline of wildlife. Asa consequence, wildlifecontinued to declmp an .
any species became extinct. The first comprehensive law for protgzno}t:i (c:)h

vildlifeandits habitat was perhaps the Hailay National Park Actof 1936w
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established the Hailey (now Corbett) National Park in Uttar Pradeg}, 2

B. Post Independence Period
(i) Prior to Human Environment Conference, 1972

The period after independence up to 1972 is the period of contiy,
deterioration of the environment due to fast industrialization, urbamiz;m()n
population growth and increasing poverty. While during British peri()(i
expansion of agriculture, railways, timber trade and World Wars were the
guiding factors. During post independence period it is the expansion (¢
industries which is the major guiding factor for formulation of forest policy,
In the wake of national development through fast industrialization, to be se}s
sufficient in food and other basic needs of the growing population, environ-
ment continue to degrade due to deforestation, loss of wild life, increasing air,
water and soil pollution, development of slums and occurrence of droughtsand
floodsallleadingto degradation of environmentand quality of life.? Although
the water supply and sanitation were attended to in the Government’s plans but
control of pollution and environment as such was not emphasised much. The
Govermnment of India had appointed an Environmental Hygiene Committee in
1948-49 which had recommended a comprehensive plan to provide water
supply and sanitation facilities for ninety percent of the population within a
period of40 years,* however, no concerted efforts have been made to fulfil this
target. In 1954 the Union Health Ministry announced the National Water
Supply and Sanitation Programme under health schemes and made specific
provision to assist the states to implement the programme. The budget
provisions for water supply and sanitation has been continuously increased in
the Five Year Plans since 1956.° Thus all the efforts during this period were
mainly focused towards the public health and sanitation, and not to contro|
pollution. As aresult, the pollution level in the environment has increased to
analarming level especially inthe large urbanareas in the country. The concern
for preserving the quality oflifeand promoting environment while undertaking
the industrialization and other developmental activities was stressed for the
first time in the Fourth Plan (1969-74),° and it was felt necessary to regulate
the pollution in a stricter manner.

UOUS

(ii) Policy Percepts After 1972 Conference

The year 1972 marks a watershed in the history of environmental manage-
ments in India. Prior to 1972, environmental programmes were dealt by
different ministries of the Government of India, and each persuaded these
objectives without any proper coordination system. When the 24th UN
General Assembly decided to convene a conference on Human Environment
in 1972,aNational Committee on Environmental Planning and Co-ordination
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recomn | ‘this :
— 1iendation ofthis committee that the Department of Envirop

; re \\V.L\Q.IC:I!CLHO recognise the importantrole of environment; ;T'“'llm the
tion in sustainable national development.'! 41 Consery,

ThcAir(Prcvcmionand(‘onlmlofl’ollulion)/\cl(hcrcin'nﬂ ref.
as “\‘lf /.\Cl) was passed in 1981 for the control of air pnllulior; i:l ;chrrcd to
conferring on Water Pollution Control Boards such powers ; (tj € Country,
relatgd to air pollution prevention and control. The continuir; ,tzjn, : f""gmmg
quality of the environment together with the tragedy at BhOpalszn f-Lh_ ne in the
of Mel_hyl-iso-cyanate from a pesticide factory killed more than ‘z”shlch aleal
and injured several thousands has spurred the Central GOVemmentOO gefop]c
Sta_te Gpvemments to adopt stronger environmental policies, to eli? td 4
legislation and to create, re-organise and expand administrati\’/e agengiefsreSh

The most significant central legislation in recent times is the br
Environment (Protection) Act, 1986 (hereinafter referred to as EPA) thad
emppwered the Central Government to take all necessary measures to pmtlch
?nd improve the environment. In 1987, a new chapter regulating hazard: %
industrial processes was introduced into the Factories Act, 1948. The amengs
ments.to the Air Actin 1987 and Water Actin 1988 empowered the enforcin :
agencies to close polluting industries and to stop their electricCity or wat :
supply. The penal provisions in both these laws were also strengthened. »
gislative, administrative and judicial initiatives
in India has become very powerful. The ne“:
icular emissions, hazardous wastesand chemicals,
d transportation of toxic chemicals. Stringent
e older pollution control laws. The licensing
ts’ provision together with a statutory
grieved citizento directly prosecutea

Supported by recent le
environmental regulation
regulations cover noise, veh
hazardous micro-organisms an
penalties were introduced in th
regime is supplemented by ‘citizen sui

‘right to information’, now enableanag
polluter after examining the government records and data. The technology-

forcing deadlinesissued inder the Central Motor VehicleRules, 1989 compel
the manufacturer of vehiclestoupgrade the technology to the standards. Under
the EPA, rules have been notified for mass based standards for the manufac-
turer of vehicles for the thenand foryear 1995 and 2000. In March 1992, rules
have been notified for environmental auditing of all the industries which may
cause wateror airpollution or generate solid or hazardous wastes. Mandatory
worker’s participation in plant safety and stringent penalties on high level
management for the breach of factory safety regulationare expec‘ted toreduce
industrial accidents. Vesting of enormous administrative powersin the enforc-
ingagenciesisalsoan encouragingstep towardsimprovement pf environment.
Gigantic project like Ganga Action Plan is also a sign of high concern fo‘;
environment. Recently, the Ministry of Environment and Forests has adopt¢

]
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bdcntal quditing ark on CVIronmeng fricndlz p 'C:patnon, “ivon-
b roductg,
OF ENvipgy
ZARDS

A, Laying down of Standar ds for Environmental Pollyt
utants

b simplest administrative approach t
{beto promulgate permissible limitg fo
encral basis, make them binding on 5

Onnish offenders. Control of pollution at sy

U

gbjective adopted byh al-l ghe State Pollution Control Boards, To control
llution at s(.)ur.ce, the industries must know the extent up to which their
gent or emission ml.ls.t be trez%ted/control'led so that they can discharge the
reated effluent toreceiving environment without significant effect. The cost
Oftreatmem shpllld be such that the md‘u§t¥'y is able to take the burden. The
Central Pollut.lon Control Board has initiated evplvmg industry specific
Vfinimum National Standards (MINAS) as egrly asin 1977-78." Atpresent it
evolved effluent standards for 23 categories and emission stanflards for21
ries of industries. The State Boards use these guidelines for necessary
_up action. No State Board is permitted to relax the MINAS. On the
if situation so demands, the State Boards may make them more
cﬁ‘ggt These standards have been notified under Environmental (Protec-

g :

tion) Act, 1986 by the Government of India."

B. Hazardous Substances Management

I t the modern industrialised
substances are spreading througou ;

'H?Zar'l('il?:sse substancesare generated, used and d1§carded by large number
soc'lethS- .. in India. Use of pesticides is increasing day by day for the
i mdltlismi)sf lcrops and public health from different pests. The hazardous
protection

substances arc extensively regulated by law 1n India.
| C. Coastal Area and Tourism Management
| | and aesthetic values of coastal areas

1 9

LEGAL

[1. PROTECTION AND IMPROVEM

PREVENTION op [, MENT AND

0 re.gulate industrial polfution
rva'nous pollutional parameters
1l dlgcharges and prosecute and
rees 1s the immediate short-term

gwoul

has
catego
follow

Forprotecting the ecological, cultura

andto ensure that the use an
the environmental conservat Ty
Forests has issued anotification unqszrs];:}lll:cl:i)(;stal i R
. SR 11 mpu) e e
o am_i(;osgtgg: prohibited activities w;ihloﬂr t 3
S5 ] TL 4o . e : n
mﬂﬁ;ﬁﬂ;:ﬂf:;ﬂ;z;e that are to be perrmtted 1
i ification.
 guidelines given in the notifica
» A’- o gl
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ssessment and Environmental

D. Environmental Impact A
Clearancefor Projects
promote the environment while undertay;
adeitnecessary to ntroduce theenvir Onmc? ’
lopment. A new procedure to pro, l
hich requires Ministry OfEnVir()nt
by the Planning CommiSsiOn‘
licence from the Ministry 0'f
nce only after the Ministry
ect to ensure that suitab|,
ent have been made. The basic objective of
Environmental Impact Assessment (EIA)isto identify, predict and evaluate
the likely economic, environmental and social impact of any developmenty]
activities and to prepare an action plan for remedy as a part of the overa]]
Environmental Management Plan (EMP). At present there is N0 statutory;
t costing Rs. five

mandatory requirement for conducting EIA, but any projec
crore and above needs to get environmental clearance. The Ministry of

Environment and Forests 1s contemplating for mandatory EIA.
III. LAWS AND INSTITUTIONAL PROVISIONS

In the urban environmental protection, prevention and control of nuisance
was the only regulation available during the nineteenth century. The Shore

Nuisance (Bombay and Kolaba) Act, | 853 one of the earliest law concerning
he collector of land revenue in Bombay to order

water pollution, authorised t
the removal of any nuisance below the high water mark in Bombay harbour
7 regulated the pollution produced by thé

Oriented Gas Company Act 185
Oriented Gas Company by imposing fine on it and giving a right of compen-

sation to any one whose water was fouled by the company’s discharges."

Indian Penal Code enacted in 1860, im
voluntarily. foul the water of any public sprinpgocs)?(li'eze?:siro nIr:1 ar:ltg'i(.m 2ho
Code penal_lsc.ed negligentacts with poisonous substances tha-t end e t'he
or cgused injury and public nuisances. The Indian Easementar/lkg(ire;iélf2e
5";1(:/1135?;::?'6;:,“9“ against pollution by upstream users to the ripari anco,wnefs
and by usinglesx elrcl;lst Ct}l f Al e T 2ofishby poisoning water
Hredet Indf ; es. Indian Port Act, 1908 prohibits discharge of oil into
-Indian Forest Act, 1927 prohibits poisoning of water in forests.

There are '
Section 12 ofthfewF(;cig:ite:fependence I?WS touching on water pollution.
arrangements’ forwaste dis [ piie oot
rules implementing this di posaland empowered State Governments to frame
the River Boards Act. 19 irectives. Second, River Boards, established under
» 1956 for the regulation and develo;,)melelt c;i” iﬁtelrjsntate
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A. Water (Prevention and Contro] of Pollution) Act, 1974
(1) Objectives and Legal Provisions

The basic objectives (?f the Actis to maintain and restore the wholesome-
pessofour national aquatic resources by prevention and control of pollution.

The Water Act, 1974 represented one of India’s first attempt to deal
comprehensively with environm_entgl issue. Parliamentadopted minor amend-
mentsto the Actin 1978 and revised the Actin 1988 to closely conform to the
provisions of the Environment (Protection) Act, 1986.

Water is a state subject under the Constitution. Consequently, the Water
Act,acentrallaw, was enacted under Art.icle 252 (1) of the Constitution which
empowers the Union Government tole glslgte ina fieldreserved for the states.
All the states have approved implementation of the Water Act.

The Water Act is comprehensive in its coverage, applying to streams,
inland waters, subterranean waters, and sea or t.1d.a1 waters. Standards fo_r th(e1
discharge of effluents or the quality of the receiving waters are not §pe<:t1llﬁe
in the Act, but it enables State Boards and Central Board to prescribe these

standards.

The Actprovide fora permit systemor ‘consen.t’ proggdx;r:atlo :fr;\(/)cﬁ\li 32;1
control water pollution. The Act generally proh}blts 1s;s> e B
matter in streams, wells and sewers or 0fl land m.excfssem i
established by the State Boards. A person must obtain

; treatmentand
o : tionorprocess, ANy HEEE L
Board before establishing any industry 0pera tem which mig
L 5 O to SuCh a Sys
extension or addifion 105 m well orsewer
Wwﬁtz:s;?z&;};f sewage or trade offluent into astred
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oronto land. The State Board may condition its consent by orderg .,
constructions and use of the outlet as well as the nZISDeQiI.‘y
I'es

composition of new discharges. The Actempowers a State Board, o ¢ ang
ute any work required under CO”Senr:t i,

days notice to a polluter, to exec \
which has not been executed. The Board may recover the expenseg . ltr
ry

work from the polluter. The Act gives the State Boards the power ofentr Uch
o carry out their functions. Moreover, a State Boar( 8 ang
certain emergency measures ifit determines that an accident or other uy tal,
seen event has polluted a stream or well. These measures include femov:lfme‘
pollutants, mitigating the damage and assuming orders to the polluter Proght‘te
ib.

iting effluent discharges.
(ii) Pollution Control Boards

the location,

inspection t

The Water Act establishes a Central and State Pollution Control Bogy
The Central Board may advise the Central Government on water polly; OS'
issues, co-ordinate the activities of State Pollution Control Boards, Spong On
research relating to water pollution, and develop acomprehensive plan for ;
prevention and control of water pollution. The Central Board was g,
performing functions of a State Board for the Union Territories till 199;
During 1991 these functions were transferred to the local administratio o
respective Union Territories. In a conflict between a State Board and ty,
Central Board, the Central Board prevails. Since 1982 the Central Board hyg
been attached to the Department of Environment, Government of India.

The State Boards were established by the State Governments under the

sion ofthe Act toperform functions specifiedinthe Act. The State Boards
pollution abatement programime and advise the State
llution issues. They also collaborate with Centra]

ade effluent, grant consent for the discharge ofthe
dify the standards, evolve economic methods of
geand trade effluent, advise the State Govern-
llect and disseminate the data in relation to
secute the offenders under the provisions

provi
may plan comprehensive
Government on water po
Board, inspect sewage ortr
effluent, lay down and mo
treatment and disposal of sewa
ment on location of industries, co
pollution status in the State and pro

of the Act.
(iii) Penal Provisions

The Act chiefly employ a system of criminal sanction to discourage the
polluters from polluting the water courses. The penal provisions can be

categorised in four classes :

I Pena.l provision for not providing information as req
provision of the Act, is punishable with imprisonment up

or a fine up to ten thousand rupees or both.

uired under the
to three months
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he Actis pun;
2l er : Spunishable
provisions of the Act. Per day il the COmpHaane v..,mT m |

1sa provision of publish;
g > publishing nam .
at the offenders cost. © ofthe offender in the newspaper

The 1988 Arpendmgnt Actintroduced anew Section 33 T
State Boards to issue d}rectlons to any person, officer or ) ic empowers
orders to close, prohibit or regulate any indust ority, including

Iy, operatio
stop Of regulate the supply of water, electricity or peration or process and to

€ any other service. The Stat
Boardscan also apply to courts for injunction to prevent water pollution un?lei

qection33 ofthe Act. Upder Sectiop 41 ,.the penalty for failure to comply with
acourtorder under Sectlog 33 oradirection from the Board under Section 33 A
jspuni shable by fines and imprisonment. The Amendment Act also increased
the power of the Central Board relative to the State Boards. Under Section 18
ofthe Act, the Central Government may determine that a State Board has failed
to comply with Central Board’s directions and that because of this failure an

emergency has risen. The Central Government may then direct the Central
Board to perform the function of the State Board.

B. The Water Cess Act, 1977

Objectives and Legal Provisions

To strengthen the Pollution Control Boards by providing money for
equipment and technical personnel and to promote water consemmnlbyf
recycling, Parliament adopted the Water Cess (Prevention and Ctox}t;f 026
Pollution) Act, 1977. The Act empowers the.: Centr.al Govem{nelnt fot; ; pAct.
a cess on water consumed by industries listed in Schegu eessoif et
SpeCiﬁed industries and local authorities are subject to the ¢ 3
water for purposes tisted in Schedule 11 of the Act.

The Act was amended and notified on 28th of February,
the rate of cess charges.

1992 to enhance

Scanned by CamScanner



NATIONAL CAPITAL LAW "()”RNM

C Air (Prevention and Control of sollution) Act, 1981

(1) Objectives and Legal Provisions

The basic objectives of the Air Act, (981 isto prevent ‘cnntrol and abate

airpollutionand preserve quality ofairin the country- [ ?IL‘. /\ll‘-( Preventionang
Control of Pollution) Act, 1981 was enacted b_y_ mvnkmg' the Centry)
Government's power under Article 253 toma ke laws implementing decisiong

taken at international conference.

follows the basic structure of the Water Act with
ards administering a system of consent orders,
ugh fines and criminal prosecu-

nt to designate

Procedurally, the Air Act

a Central Board and State Bo
monitoring activities, and enforcement thro
tions. The Act grants discretion to each State Governme :
particularareasas ‘airpollution control areas’.'s Polluters located outside such
air pollution control areas cannot be prosecuted by the State Board, butevery

trol area must obtain a consent

industrial operator within an air pollution con

from the State Board.
(ii) Pollution Control Board
The Air Act specifies that Central and State airpollution control authority
1 and State Water Boards. These Boards have

is to be exercised by the Centra
d are usually known as “State or

dropped the terms ‘Water’ from their title an
Central Pollution Control Board”.
(iii) Penal Provisions

To discourage the polluters, the Actprovides following penal provisions:
rovisions of the Act or with the directives

1. Failure to comply with the p
le withimprisonmentnot less than one and

issuedunder the Actis punishab
a half years which may extend up to six years.

2. Failure to provide information or perform certain acts specified under
Section 38 of the Air Act is punishable with imprisonment up to three

months or a fine up to rupees ten thousand or both.

Whoever contravenes any of the provisions of this Act is punishable up to
three months or‘ﬁne up to rupees ten thousand or both. For continuing
controversy additional fine is rupees five thousand per day during which

such contravention continued.

: m:;:if\; (;?:t, f; 98 l ,1samended in '1 987 on the similar lines as Water Act
effective. Several sections have been modified to match with

the Environment (Protection) Act, 1986.
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Environment in their states. They also co-ordinate the activities of respective
State Pollution Control Boards.

E. Ministry of Environment and Forest, Government of India

The Ministry of Environment and Forests plans, promotes and ¢
ordinates environmental and forestry programmes inthe country. The Ministry’s
mainactivities include conservationand survey of floraand fauna, forests ang
wildlife; prevention and control of pollution; afforestation and regeneration of
degraded areas, protection of environment and researchrelated to these topics,
These functions are performed through environmental impact assessment;
eco-regeneration; assistance to organizations implementing environmenta|
and forestry programmes; promotion of environmental and forestry research;
extension of education and training to augment manpower; collection, colla-
tion, storage and dissemination of environmental information and creation of
environmental awareness at the national level.”’

After the implementation of the Environment (Protection) Act, 1986, the
Ministry of Environment and Forests has taken several steps to provide legal
and institutional basis which include issue of several rules, notification of
standards, actionregarding environmental laboratories, strengthening of State
Department of Environment and Pollution Control Boards, delegating of
powers, carrying out various activities in the field, hazardous wastes/chemical
management and setting up of the Environmental Protection Councils in the
States. Additional responsibilities have been placed on Central and State
Pollution Control Boards under the provisions of Water and Air Acts.

F. The Environment (Protection) Act, 1986
(1) Objectives and Provisions

In the wake of Bhopal gas tragedy, the Government of India enacted
Environment (Protection) Act, 1986 under Article 253 of the Constitution. The
purpose of the Act is to implement the decisions of the United Nations
Conference on the Human Environment of 1972, in so far as they relate to the
protection and improvement of the human environment and the prevention of
hazards to human beings, other living creatures, plants and property. The Act
is an ‘Umbrella’ legislation designed to provide a framework for Central
Governmentto co-ordinate the activities of various central and state authoritics
established under previous laws such as Water Act and Air Act.

The potential scope of the Act is broad with ‘environment’ which include
water, air and land and interrelationship which exist among water, air, land,
human beings, other creatures, plants, micro organismsand property. Section
3(1) of the Act empowers the Centre to take all such measures as it deems
niecessary orexpedient for the purpose of protecting and improving the quality
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to any officer, State Government or other authority.*"
(i1) Framework for Enforcement of Provisions

) The Department of Environment, Forests and Wildlife of the Cengry,
Mmistry of Environment and Forests is responsible for making rules
implement the EPA. The Department hasalso delegated the powers to carry ¢
enforcement to the Central and State Pollution Control Boards in the country

(iii) Rules and Regulations Enforced

The Ministry of Environmentand Forests has so farenforced several ruleg
and regulations. It has adopted industry specific standards for effluent djs.
charge and emissions for 23 and 21 categories of industries respectively. The
Department has also designated certain state and central officials to carry oyt
specified duties under the A-t and has designated specific laboratories for
testing the samples of air, water and soil obtained under the Act.

(iv) Hazardous Wastes and Hazardous Substances Management

The Hazardous Waste (Managementand Handling) Rulesissued underthe
Act in July 1989 have introduced a permit system administered by the State
Pollution Control Boards to regulate the handling and disposal of hazardoyg
" wastes. The regulatory quantity of hazardous wastes isalsonotified underthe
" Rules. These Rules fix responsibility for the properly handling, storage ang
disposal of such wastes. Noperson without Board’s authorization may collect,
receive, treat, transport, store or dispose of hazardous wastes. Moreover, the
Rules provide for the packaging, labelling and transport of hazardous wastes
and require State Governments to compile and publish an inventory of
hazardous waste disposal sites. Significantly, the import of hazardous wasteg
into India for dumping and disposal is prohibited under the Rules.

The Manufacture, Storage and Import of Hazardous Chemicals Rules of
November 1989 givesresponsibilities of those handling hazardous substances
(other than hazardous wastes). Under these Rules, hazardous industry is
required to identify major accident, hazards, take adequate preventive mea-
sures and submit a safety report to the designated authority. An importer of
hazardous chemicals must furnish complete product safety information tothe
competentauthority and must transportthe imported chemicals in accordance
with the Central Motor Vehicle Rules, 1989. A set of rules on the transportation
of hazardous chemicals by road have also been notified under the Motor
Vehicle Rules, 1989 by the Ministry of Surface Transport. A few amendments
clearly indicating the responsibilities of the occupier, transporter, driver ar¢
being included in the Rules. The State Governments have identified hazardous
installationsand operationsin their States and implemented the notified rules.
Rule 3 prescribesthe duties of various governmental authorities, for examp®
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Rules to regulate th'e manufacture,' use, import, export and storage of
pazardous micro-organisms and genetically engineered cells were issued
nder the EPA in December 1989." These Rules cover industries, hospitals,
l:egearch institutionsand other establishments that handle micro-organisms or

cengaged in genetic engineering. Committees of experts established, under
;rule 4play a pivotal role in administering regulation.

Besides the rules issued under Environment (Protection) Actj 1986,
yisions touching on certain other aspects of storage, transportation gnd
e {ation of hazardous substances are contained in the Central Motor Vehicle
reg{l r 1989: the Insecticides Act, 1968; the Explosive Substances Act, 1908;
?ht (Iei,ﬂamm’able Substance Act, 1952 and thg Atomic Ene'rgy Act, 1962. In
addition, the 1987 amendment to th'e.Factoxi'les Act, 1948 myroducetd anew
hapter on hazardousindustrial activities. This ch.a;_:ter aims at mcreas:mg'plan;
:afety by such measures as increased workerparticipationinthe momtormg.oh
safety measuresand stiffpenaltiesagainstemployees fornon-compliance wit

safety norms.

InDecember 1989, the Environment (Protection) Rulesh were ta;nn(:::iesci ;3
nﬁéscﬁbe ambient air quality standards in respect. of noise. 'Tl ecs: ;m sl
d@wn the day time and nighttime limits of noisein mfllust;az,o it
residential areas as well as in “Silence Zones’. t;,‘; :Segouns sk
t*W)O mt. around hospitals, edugatlonal m:g?:/ ehic\;lar RMED ko
declared by the competentauthority. Theus

and bursting of crackers is banned in silence Zones-

ol . the location of
bltorresmctthe
- UnderRule 5, Central Government mayproh‘_ . notified areas. Any

i ivities 1 N ‘ ;
ndustry and the conduct of certain acttlvm i o
person, includingan affected indus
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G. Public Liability Insurance Act, 1991

Public Liability Insurance Act, 1991 makes {t n?andat?'ry to cover ingy.
ance for public which may be affected l?y use, 'trd'nsp(l:rt 0 4.11 lhc~hazardoug
chemical industries. It provides immediate relief to the v1?t1m of halardoux
accidents. Every personwho has control over handlm g of ha{zardous substanCc
has to take insurance policies against llablllt){ tp give relief tq the affe Cleg
persons. Whoever contravenes aiy of the provisions ofthe Actis puqi Shable
with imprisonment for a minimum period of one and a half years whicp, May

be extended up to 6 years.
H. Environmental Auditing

Recently, the Government of India has promu]gated an ﬂmenfiment in the
Environment (Protection) Rules called the Environment (Protection) Secqpg
Amendment Rules, 1992. According to these Rules every person carrying
an industry, operation or process requiring consent under Water Act, 1974 oF
Air Act, 1981 or Hazardous Waste (Management and Handling) Rules, | 989
issuedunder EPA, 1986, shall submitan environmental auditing report for the
financial year ending the 3 1st Marchin the form prescribed under the Ruleg
the concerned State Pollution Control Boards. The main components of e
form are information on quantity of raw material consumed including wate
per unit of product/s, total production, quantity of pollutants generatiop ir;
terms ofairand waterand quantity of hazardousand solid waste generation g
their recycling and reuse.

I Supportative and Allied Legislations

There are more than 200 central and state laws today which can be
interpreted one way or another to protect the environment.

(i) The Factories Act, 1948

The Factories Act, 1948 was amended to introduce special provision on
hazardous industrial activities. The 1987 amendment to the Factories Act
empowers the states to appoint site appraisal committees to advise on initial
location of factoriesusing hazardous process. Factory Inspector and the local
authority must provide all particulars regarding health hazards at the factory
and preventive measures taken. These preventive measures must be publicised
among the workers and nearby residents. Every occupier mustalso draw-upan
emergency disaster control plan, which must be approved by the Chief
Inspector. The occu;_)ier is required to maintain workers medical records and
hmus‘;l‘?mploy operations and maintenance personnel who are experienced i
oot WQrkerlsnt e Second Schedule to.the Act. Sa}fety Comim

and managers are required to review the safc!y
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s natural condition without ob
Struc ?
t

ofthe watersofa natural streamin it
|
()n o

unreasonable pollution.
J. Constitution of Special Purpose Authority
Apart from the government machinery described above, there ,
number of different institutes and organizations including ed“Catior g,
search, training, mass awareness and special purpose authorities iy, the :a], fe
\0 ~

which are directly orindirectly working for the environment. Some imp ““lry
Or‘[a
it

ones are mentioned here.
(i) The Central Ganga Authority

The Government of India announced an ambitious new plan for ¢, .
up Gangariverin 1985. A newly created Ganga Authority headed by theesn-lng
Minister, is ultimately responsible for the river’s restoration, The g
member authority includes the Central Government’s planning and eh: 8ht
mental ministers and the chiefministers of the states through which the é':;)n.
&a

flows.
(ii) National Waste Land Development Board

National Wasteland Development Board (NWDB) wasestablishe i,
1985 with primary objectives of undertaking wasteland developmen; iMay
country. NWDB seeks to achieve this through a massive Pfogramn? e
afforestation with people’s participation. First four years of Seventh Plane !
coverage of 7.16 million hectares of land underit. Besides providing i, -
to on-going programmes such as rural fuel wood plantation, operatiog etu.s
watch, decentralized nurseries, etc., several new initiatives like seed develsoﬂ
ment agencies, aerial seeding marginal financial assistance to autonomgu;

bodies, minor fuel wood and fodder projects were taken up.
(iii) National Environmental Engineering Research Institute

The Institute was established in 1957 under Council of Scientific ap
Industrial Research, Government of India to carry out research in the field of
water supply and waste water management, sanitation, industrial effluen;
treatment, solid waste management, microbiological pollution problems, It
has done considerable work in the field of rural sanitation programmes apart
from carrying out the above research. Recently, it has been involved in
hazardous waste management and environmental impact assessment.

(iv) G.B. Pant Himalayan Paryavaran Evam Vikas Sansthan

This agtono:pous organization of the Ministry of Environment and Forests
was estabhshed. in 1988 torestore Himalyan ecology. The Institute comprises
>fa Central Unit at Almora, three regional units each at Srinagar ( Garhwal)
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N Mokakchung, The major actjy;
al

_ ties of the
5 fdegradedland and sustain
o

able rurg] decl()p
rcstor d watershed management, Maintenance of biolo
e

atet” ssessment of minip and othe
el | jmpact, asses gand other
i enla

roft™ (v) Industrial Toxicology Researc

Institute includeg
ment, af forestati(m,
gical diversity, enyi.
evelopmentg] activities,
h Centre
. [nstitute was established in‘l96§ under Council of Scientific and
a1 Research, Government of India, mainly to evalyate toxicity of
[pdus al used in the industries. The lnstituteatpresentismainlyengaged'm
Chemlcﬁ fo identify through systematic epidemiological surveys the health
rc

(esed towhichindustrial and agricultura] W(_)rkers areexposed to undgrtake
ards eindustries and day to day life; to

- i dinth

haZ uation of the chemicals use | i

safet evatludies onmode ofaction of chemica] pollutants; to develop sultaple

conduct §C tests and remedial measures; to collect and disseminate information
: nOStl

dlaﬁazaf dous waste.

on

K. Non-Government Agencies

i ' mic societ-
ities (non-gov s g
ieS, Corpor.ate erlts,led significantly in the last few years. Th}s is malrrlt gnce v
met T2 ss on environmental degradation and its 1r’npo e
owing AWArST. sent there are about 900 NGO’s working
Slrlwival 4 ma?kfllzi;)lf;lttrs/rforthewelfare ofthe env1ronm§n_t.3t3 Tg;gf&:gi
S (1) /fwareness Campaigns, promoted by the glgzlsswri’l e
EHVironmenta have successfully encouraged many?l i g
- el el right,‘ wor'nenti'nkbetween environ-
concern wasrcl)';;?ate technology efc. asthereisadirectli
~ welfare, app

fare.
ental protection and human wel
m

i tofalltheNGO’s
ivities related to environmen e
inobjectiveand activitiesr€ oughorganisa
The mainobj ectl\_/r‘:) mental educationand awareness throug
vi
romotetheen

: tand

: dto environmen!
mpileand disseminate data re:la;t:s {o promote environ-
shilentoaeo COIACCL frcl)enlt)ary films for public t?“é:i dailylifethrough awbzllr;
. cu ; ractic il E e
reparation of do nd sanitary p s about the probler
l:neﬁtal sy teChnologyaz:avare the publicand auﬂiocrllitrllz harm to the public
ness programmes; to m?kgnmental degradation InCIY
nvir

areas and extent of €

Other resou 3 ; 1 -
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injustice and confusionin democratic society i
forth to offer cures for this malady. He gives h;)
ber of citizens, whether amounting tq )

nited and actuated by Som:

ity or minori G} ket ;
£ interest, adverse t0 the rights of othe;

common impulse of passion, Or O ;
citizens, or to the permanent and aggregate interests of the Community. Tt i
any given time; for ‘faction’ g

£ 2 faction can be in majority at
lique within a larger group

meaning, ‘a group or ¢
nization or the like.” Tt conveys dissentand therefore

inority. So it seems redundant to talk of controlling

Attrib
factionalism, Ma
own definition of

disputable 1
according to dictionary

party, government, 01ga
a faction has to be inam

a majority faction, if it cannot exist.
on, in keeping with his definition thata majority

o controliteven ifitis capable of contro]
denotes the will or the spirit of the peop] :
_the VOLKSGEIST, as Von Savigny would have called it—and it sho ldp c
the griteria forsocial and legal conductand as such should notbe curbedu .
can it beadverse to therights of other citizens orto thepermanentanda "
interests of the community? How could that majority faction hav ggregate
power if their ways were detrimental to general interest? If most € come to
a thing how can it be tyrannical or oppressive or bad? Whatis the g ef? p!e_ i
goodand bad?Is itnotarelative principle? It cannot be absolute. If tﬁ ln1t1.0n.0f
wantto pursuea particular line of action, they have every right {0 E ©majority
minority is under a duty to toe themselves or fall in line, with then? S_»lf)halzq the
4 . I'hatisan

essential principle of democracy or majority rule

Madi i ks
minoritylt?gizilflﬁs that the prmaple of Republicanism takes care of
Representation toaPu;)e“;()):g1 trol the majority faction, he prefers a Repfll?lighe
' . mocracy. H " . an
into republican RO will transformin
pure democracyl;ecl)exrg ;Znttatlon 1mprove matters? If 90 peof,fep;l rf df%ocrécy
0f 10,000 (in a republicayrannlcal, Whatis the guarantee that 901(1)00 o
percentage and Pr0bab‘1'n representation) shall not be : people out
not clear, how lity remains the same. By i tyrannical? The ratio,

€ fancies to control maj - By increasing the number, it1s
jority tyranny for the process of

Butevenifwe grantMadis
faction can exist, it seems SO futile t
at all. Ifthere isa majority faction, it
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ation ViZ election remains the same i both the cageg
6[] ad

o ance o1 numbers and more territory, i Placed due to tyg re

Re  recan be no concert and secondly, factionalig, canndt S ; rﬁa;,(?n‘s |
ﬁrstly'ea to others, SO casily. Both thfzse Madisonian reasong h; PT\L;‘_ i
one “Vant now, il_l view of the great scientific and technol()giclal drv L, (U)mc
rele * cation is 10 pro]_‘?leln, now. So it wil] S€IVE No purpg p i,
om™ s except as he himself admits, the ] IRy g

. €ctorate g & 161
n“me;ted with the representatives and this wij| stell be too lite
acq"

Cause confusion,
ccording 0 Madison, the most commop 4

her nd durable source i
" Cqarious and unequal distribution of prope B

_ rty”. He surprisingly does not
is mptto suggestany treatment for this disease, I thisinequality agm)j' variance

“ﬁZm of society withoutany rights to acquire
J0away with the malac!y of factions. Butitig ce
clating to property (withoutaffecting any oth
pridge the gap between the variance and ine
thence curb factionalism. It is submitted th
exist.

Property, shall be advisable, to
rtainly possible to regulate laws
erliberties or freedoms)soasto
quality in regard to property and
at such a Republic can and does

[tis very ambiguous that Madison believes that frequent popularelections
shall not check tyranny. Why not? The advocacy for separation of powers of
theexecutive, legislative and judicial organs which he puts forth for avoiding
tyranny is not being disputed. But time and again, history has shown thatin a
republican nation popular elections are the biggest external check ontyranny.
The ouster of the Congress regime in India, through the medium of popular
general electionin 1977, whenit was acting arbitrarily and despotically, more

than proves the point. So in a democracy, the decisive significance and value
of elections cannot be denied or underrated.

Then Madison did not take into account another way of curbing faction-
alism, that is through judicial review. Of course, there is a possibility that the
tyrannical majority faction may take away the power of reviewing its legisla-
tive actions from the judiciary, but then, it is a factual question depending on
the Constitution, its rigidness, its process of amendmentand its basic structure.
Butifthe majority faction is so corruptand arbitrary, the people also would not
mind their tyranny, foralthough it may sound alittle cynical, but they are there
through their approval and have no ground to complain.

Lastly, Madison has been rightly criticized by Diamond for ignoring the
Value of virtue, from his entire thesis. Why should he start on the premise that
People will be self-servingly ambitions or shall have selfishly intgrfenng
W ? He has been even charged with magnifying and multiplying, ‘the
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narrow, the vulgar and the crassly econop; .,
rues or ‘bettermotives’ o ‘ﬁnL

Cr

selfish, the interested, the fvi
interestsin society. However, the concept o1 V! s S
nts’ is conspicuous by its absence, in his schey,

values’ and ‘higher sentime - {0 find .
ofthings.Inolderdays,itwasnottooremoteorun'usua ofindeven Kings oy,
Emperors who were very benevolent, sacrlﬁC}ng and did things for the
betterment of their governed, unselfishly. This elerpent of compassioy,

pletely divorced from a deO‘

kindness and moral values should not be comp’ - i
cratic theory, for it is human to have these traits too, side by side, with thg

disease of factionalism.
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stainable develg :
Sus e pmeqtlsamodem fashi onab|
quently used in academig, | able phr

: asethatis freely and
: . Cgal, so o ely anc
pusinesseircles. The Critics of the pj, Cial, politica],
qecintand finalmeanin
.

scientific, ang even
r : b R A A
gofuniversaa::ca:pet“hatudoesnomffefanyprccis’c

ing to different 3 ance. Itseems o iffere
- fu peopl.e.An enVlronmentalistwould' t o
heritage for tur.e generatmns.Alegal Scholar woy Interpretit as ample
SyntheSiS of enviro Would

escribe i
s of nmen_tal and deVelOpmental it : tas balanced
would VIEW 11 a8 €Conomic . per

Sustainable development 1S a

: Process in which development can be
sustained for generations. It meang IMproving the :
i the same time living in harmony

. _ with nature ang Maintaining the carrying
capacity of life supporting ecosyster Development

if €ans increasing the
society’s ability to meet humar_l needs. Economic growth is an important
component but cannot be a goal initself, The real aim must be o mprove the
quality ofhumanexistence to ensure peopletoenjoy long, healthyand fulfiling
Jives.

quality of human fife while

Sustainable development focusses at integration of developmental ang
environmental imperatives. It modifies the previously unqualified develop-
ment concept. To be sustainable, developme

0t must possess both economic
and ecological sustainability. The concept of s

ustainable development indi-
cates the way in which development planning should be approached.

I. CONCEPTUALISATION

The concept of sustainable use of the earth’s resources is an at;(cilen:g:je.
Without the principle of sustainability asa way of life, hurpans w((i)u lno i
survived into the twentieth century. The principle of sustamableD evlcj1 :);:ion ir;
however, received impetus with the adoptiop of Stockhoan1 xleg g
1972, World Conservation Strategy preparedin 1980 by the Siﬁtcd 5
tion Union (IUCN) with the advice and assistance from the
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Worldwide Fu
Epvironment Programme ( it oftiw}c:rid Commission Oz%nt\il,-e A
n £1982,Repo dthedocument Ourc()mmo:mm&:d
1+ A Strategy for Sustain,, bl(/[*'ulq:r

Charter forNature0 o Repoﬁ) it
and Development(Bl"mdﬂal Hhe Earth: AS .
pvation projectcompri sedofthe,, iy

of 1987, the document Caringfo
de FundforNature. T QprQSQn:

dwor :

developed by thesecon Worldwi
Ep andthe W OIt

CN,UN ne foundation ston° of the Montrea] P’0to(; ?;;Dt

, O

tatives of the IU £t
. b -
;f:gict;g::ﬂreli?;oge layerof ] 987 and the instruments adopted 4¢ thisp,
| A

Summit held at Rio in 1992. I

Y

04

A. Definition .
efines sustainable developlpent as deve],
¢ without compromising the abil; ty Ofent
n needs. The report emphas;ye ﬂt] ¢
tion of economics and ccology 4
In

The Brundtland Reportd
that meets the needs of the present

future generations to meet their oW
sustainable development means an integra

decision making at all levels.
The Caring for the Earth document deﬁnPjS sustainability as a Charactg,
istic or state that can be maintained indefinitely whereas developmep, i;

defined as the increasing capacity tomeet humanneedsand improve the quali
of human life. This means that sustainable development would imply impm‘t/y
ing the quality of human life within the carrying capacity of suppom‘ng~

ecosystems.
The Brundtlandreportas wellas Caring for the Earthhave developed

World Ethic of Sustainability which may be summarised as follows:
a. Every humanbeingispartof community of life, made up of all [iving

creatures.
b. Every human being has fundamental and equal rights, includin g the

right to access to the resources needed for a decent standard of living

c. Eachpersonand each society is entitled to res i
' : ; pectofthese right
is responsible for the protection of these rights for all others. g

d. Everylife form warrantsrespectindependently ofits worth to people.
€. Everyone should take responsibility for his or her impacts on nature.
f.  Everyoneshouldaim toshare fairly the benefits and costs of resource use.

o : :
respinsibgjet;)gzcng:; th(;lman rights al_ld the rights of nature is a worldwide
aries. cendsall cultural, ideological and geographical bound-
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B. Intragene
The problem of intt‘agenerational Cquity muygt b
of different economic, Chvironmenty| Cultural :mdQ
g ), " . £ C

prCValhng within the countries ang between the ¢
. ‘(

between people'as aresult of greed ang the maldistri

obstacle to achlevmg sustainability. U :

people isalmostalways qye to

ness, orloss ofaccess tq Markets, that [eaye themun

proper]y' When wealthlerpeo

plea : ableto supportthemselves
) i
far below their value for prod Ppropriate resour

UCtiOH, poor people w

Fational Equity

dpproached in the light
political circumstances
untries, The inequality

distribution of power is major
NSustainable behayiour by the poor

nSuitable for agricul ng

some other way of staying alive 1 ture or herding, or adopting

: Tesources in the smallest holdings, with harmfull
effects on both environment ang development, Accordingly, Brundtland
report asserts that the future cannot be common in the sense of
fair and just when the eco

nomic and ecological situation of low
income countries are compared. Undoubtedly, the inability o
promote the common interest in sustainable developmentis oft

the relative neglectofeconomic and sqcial justicev within and amongst nations.
Thus, the Brundtland report emphasizes that the reduction of poverty is a
ondition for environmentally sound development in lower income coun.
ik 2 The two conventions, namely Climate Change Convention and the
tr{esﬁ rsity Convention adopted at Rio alongwith Agenda 21 which is an
Blgg:,v;]an for the future also give expression to this proposition.
ac

being equal,
er and higher
f mankind to
enaproduct of

C. Sustainability and Economic Growth

' i ithesis to sustainability but a condition
ic growth is not an antit ain ' |
Eioflor:usti;nability. The 1987 World Commission on Environment anttli1
‘Il)nderl Y;lfem (Brundtland Commission) asserts that only econolmlc ﬁ:/?::m
e : itytosolvee g
: wth can create capacity
iminate poverty. Economic gro i) : otbebased
st Tosci ey Ssrnk TS
: t be .
itati the resources but mus Y
- Ovem;glgm\;l/;nt(;]ﬁe Mankind needs is global consensuts 3Oléuec .
. Wha _ _
g)wutr;e which is consistent with sustainable develop_“;:s“
: aints.
consensus must take into account the ecological constr
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The threats to the global environment have the potential to open oOur g,
and make us accept that Northand South will have to forge equal part%mhpg
It is time to launch a new cra of international co;opcration. Issues like ‘Jﬁl"h'
crisis, trade policies, resources for the international ﬁnancial institutiom.
harnessing technology for the global bcncﬁt,‘stren gthening the United N ati(),;'"
system, and specific major threats (o the environment suchas global Warmi 8
and loss of biological diversity are1 nterrelated. Isitnotappropriate to COnside’
our economic and environmental concemns together, given the critica) ]in]f:
between the two? :

I1. INTERNATIONAL LAW AND SUSTAINABILITY

International law is an increasingly important mechanism in the queg; for
sustainable development. Trail Smelter Arbitration holds States responsib
for the damage resulting from the transboundary pollution to the other Sty
or the property of persons therein.* In 1972, United Nations Conference (,
Human Environment was held at Stockholm where a widerange ofresolutigp,
were adopted which formed an action plan for international co-operatiop o,
environmental matters. It produced Stockholm Declaration containing )¢
principles which opened the floodgates for subsequent developments for the
protection and promotion of the environment. The United Nations Envirgp.
ment Programme was also established under the auspices of the Stockholm

Conference.

The Declaration loudly proclaims that man has the fundamental right 1,
freedom, equalityand adequate conditions oflife, inan environment of quality
that permits a life of dignity and well being, and he bears a solemn respon;.
bility to protect and improve the environment for present and future genera-
tions. It affirms international customary law which requires a State to pay
compensation forinjury to another State caused by activities originating in it
own territory. Principle 21 of the Declaration confers responsibility on States
to ensure that activities within their jurisdiction and control do not cause
damage to the environment of other States or of areas beyond their nationg]
jurisdictions. Principle 21 is reinforced by principle 22 which requires the
States to co-operate to develop international standards regarding liability and
compensation for the victims of pollution and other ecological damage caused
by activities within the jurisdiction or control of such States to areas beyond
their jurisdiction. The Stockholm Declaration provided the basis for further
developments inthe field of environmental protection. Inthe process, the work
of UNEP acted as a catalyst and geared the momentum for further develop-
ments.

Toachieve sustainability, the Vienna Convention to prevent the depletiqn
of ozone layer was concluded which served as a framework convention andlaid
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road guidelines. The Vienna ¢ _
Wi : . \ Onventj
dootocol which came upin 1987 The Protocq, i
prot’ pichis vital for the survival of mankin ai

er {
[y SOl effects of ultraviolet radiations

dang . )
i 1992, United Nations Conference op 2

CED)was held wherein more than 17() gove

(i ut th
‘egion was top tthe world on apath 0fsustainab1e deV(,]
lopment which aim
S

misst ]
meeting theneeds of t.he present without compromis; ,
neratlons tomeettheirown needs.’ The Eart S nlE ability of future

; e ot A h Summ' o :

% ronfle pnzmples of economic and environmenta] be;lta:l,id sheld witha view
and natnpns.l sd a m:;tter of fact, UI‘_JCED heralded a nev gg ‘r;or mdwclduals
to sustainable eve.Opment, premised on the interconneg o
potivity and the environment.° ctedness of human

97

wasg
s followed by Montrea]

ms at th
Corotect:
dasi Protection of 0zone

't r S y
protects mankind from the

nvir :
il :nl‘mnt' and Devclnpment
Nts participated 1 INCED’s

The Earth Summit produced five documents which are as follow
. . s:
A. Rio Declaration on Environment and Development

The Rio Declaration sets out 27 princi i '
pations towards more environmentallypsusta?ri:ls)lteopiltlei;st lcl)?f cll):\tl alVlour 4
The declaration, a delicate compromise between developing and indss(tﬁnll'entci
nations which was torturously crafted at preparatory meetings, wasado at:; '
Riowithout negotiations due to the fears that further debates w,ould jeo I:ardi;rel:
any agreement. UNCED Secretary General Maurice Strong and U.N Sé)cret
General Boutros Ghali called on States to negotiate a more insp.ira.tional aa;zli

legally progressive “ Earth Charter” for adoption in 1995 on the 50th
anniversary of the United Nations.

B. Agenda 21

Agenda21 wasalso adopted at UNCED which s a voluntary action plan.
Itisnamed as Agenda 21 because itis intended to provide anagenda for local,
national, regional, and global action into the 21st century. Agenda 21 com-
prises hundreds of pages of recommendations o address environmental
problems and promote sustainable development. Agenda 21 is primarily

composed of four sections which are as follows:
(i) Social and Economic Dimensions

This section includesrecommendationson: sustainable developmentco-
Operation, poverty, consumption, demo graphics, hcaltht human sgtt\ements,
and integration of environment and development in decision making.

(ii) Conservation and Management of Resources
ric protection, ]and resources;

Thissection includes chapters 0 atmosphe cti e Sl
deforestation, desertiﬁcationlzmd drought, mountains, agriculture, biol0g1c?
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ghwater resources, toxic ey, .
ey,
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hiotechnology: oceans, |
e wastes:

d radioacttV
ning the Roles of Major Groupg

diversity. :
ardous waste. an b
(ii1) Slrengthc

[tincludes Way$ to incre
efforts of major social gz:oup
non govcmmemal organisatio
industry. seientific and techno

(iv) Means of Implementation
It includes chapters on financial resources, technology transs,

operationand capacity building, institutlopal arrangements, legal e
and mechanisms, an ion collection, analysis and dissem; hat enty
On,

he partici pation in sustainable
£ el4 Cloy
¢ women, youth, .mdlgcn()ug groups (,r(,m”'r
s, local authoritics, trade uniong, .. "“Op| It
M o, 73 . 9 f\‘,lrlm" l!.'_‘
logical communities and farmerg. Sing

d informatl
C. Forest Principles
authoritative statement of princjp],
t, conservation and sustainable g, Sforg
s and experts sought furthe; neVgel()p
Otiy.

These are non-legally binding
global consensuson the managemen
ment of all types of forests. Many State
tions on a framework convention on forests.

D. Eramework Convention on Climate Change

The Conventionrequires signatories {0 take stepstoreduce their emjgg;
of greenhouse gases. The Convention, however, setsnomandatory targetslons
ang

timetables for such actions.
E Framework Convention on Biodiversity
for the protection and sustainable use of the woy|g
diverse plantand animal species. The benefitsharing and technology trar f S
provisions of the Convention giveexpressiontotheconceptof intragenerat?s tr
equity. Moreover, the Convention insists on the sustainability of bioteck(:nal
logical researchand development. -
[II. U.N. CommissioN ON SUSTAINABLE DEVELOPMENT

[t prescribes steps

' The U.N. Commission on Sustainable Development (CSD) was estab-
lished toserve asa permanent forum through which governments could review
progress.towards the goals of sustainable development and integrate econonic
ar;d envnronmenta} decisipn making. The CSD will review reports fron
i g‘g:;n;?tii ;I::i sl;ltgrnatlpnal 6rganisa}tion.s of their efforts to implement
iy p; e i napcml and technical issues, and recommend further

. ustainable development.

It i
complil:nie:(r);d that CSD WOUlfl act only as a watchdog bod
governments and international institutions with environme

y o monitor
ntal
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NABLE DEVELOPMENT
gTA
oU
saasmuch as Human ki
el ﬂts'“a“m \ o lumm nghts fmnmm
o canno't lose sight of the facy that (“g} \)jon does iy its fie
evci’,‘o ment— pBErating CVIronmenty| zm(Al (:cS 3 rHate js gy
dev e cnvlronmel}tal p'rolcctmn.ln view ofthe fm( > Objectiyes /» ;
lhaﬂ]p dstandards in this evolving arey ywmélu.th;- o VS father
a066" " i fallsto the CSD itselftg by
‘lehakur, 1] i st o build CONSENSUS O orrre -6
b, 4 over tm PrOVIde a basis for mopg o ... 5 Of behavioyr
hic effective MOonitoring an
» g an

)

The cSD will rely on political rather than legal authorire .
pal environmental and economic policies Ority to integrate

- ts succes ill
2 icipation from national cess will depend heay |,
he particip governments, Including the reports ané

;r:foﬂﬂatiOn _they PrdOVld;» g‘e technical EXxpertise and politica] authority their
elegates bring, an tq the degreeto Wh}ch these governments reinforce CSD
deciSiO“S through na'uo_nal reprt?sentatwes to other internationa] fora. If the
- the Commission to build consensus on globa

I sustainable develop-
ent goalS and thereafter the States reinforce that co :

: s - nsensus through their
qational and international efforts, the Commission canin tum greatly strengthen

(heir sollective capacitiesto tackle environmentand development problems.

IV. CoNcLusion

The challenges of environment and development are daunting. The real
workof integration of environment gnd developmentlies ahegd. The survival
ankindrests onthe implementationof the conceptof sustainable develop-
i The agreements at UNCED mark the beginning of an international
mel'lt‘. | will to take the necessary stepsto protectthe earth. What the mankind
Olmc? e upplement the framework conventions adopted at Rio with the
g ® to; pgcialised protocols. At the first meeting of the Parties to the
%dopn?ll:ign Sgn Biological Diversity held in December 1994 at Nassau,
onve

: i i dequate safeguards against hasty

demanded immediate anda : . :
Bahamas, Itn?il;‘n and use of Genetically Modified Organisms (GMOs), smce-
e ﬁ eunimaginable repercussions.7 The 1n(.hscnm1nate and u}?rel%:d
thesg couldfg;lo, sposesa threat to the mankind which can only be chec
lateduse 0

I , 2

ns

the convention on biodiversity-

does notcontain specific targets qnd

The Convention on Climate Change doe> ;s Inview ofthehorrifying
timetable for the reduction of greenhouse emiss s
metable .
threat of the extinction of mank_md asaresu
the Climate Change Conventt
containing specific targets t0 be

Convention with the teeth necessd
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development. . e

ayerin imp‘lementm'g the decisiong aTiyey

Stockholm Conference by enactling various enwrlonmenta] ](._}gisl atic ;”""h(:

adopting forty second constitutional z.lmcndment.h t wou.lc! be in the ﬁtné v‘”ld

things if India enacts legislations L0 1mpl§mept the decisiong alriveq 8 of
especially Biodiversity Convention which is based on the b g R

€ of

. o . rinCi © \ ”j
intragenerational equity. There 1s a pressing need to work Within the &:

communityand build capacity forchange ina world order based op SUStaingp
ity

equity, prosperity and security for all.
NoTES AND REFERENCES

India has beenanactive pl
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ler Arbitration, 1]J
i (1949) . 1907 UNiTED NATiONS REPORTS oF INTERNATION
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INTELLECTUAL PROPERTY ;\?‘,},ﬁ[&m

V. K.Ahuja* \

The humanbeing s the only Creature endoweq

wit
ons to the multify,

remedies 5

e civil remedies for infringement of intellectya] property include
interlocutory ijunction, final injunction, damages, account of profits and
delivery-up or destruction.

L. INTERLOCUTORY INJUNCTION
Injunction is the most important remedy

against the infringement of
intellectual property because the defendant i

S stopped dead in his tracks.

The owner of intellectual property normally wants speedy and effective
l.efto'prevent further infringements of his intellectya] property and furthgr
:Lrlnage to his business. He cannot afford simply to wait fo SOme years until

the full trial takes place. As a consequence, the law provides interim reliefto
the plaintiff by way of interlocutory injunction.

Injunction means a judicial process by which one who. is threa.tening to
invadeJ: or hasinvaded thelegal or equitable rights of anotheris restrained from

' othe
commencing or continuing such actoris commat}ded‘ to restore matterst
position in which they stood previous to that action.

iscreti i hich
The grant of this remedy is within the discretion of tl:e trial Court whic
i not arbitrary, vague and fanciful but legal and regular.

A. Copyright
interlocutory
In India Copyright Act, 1957 provides the remedy of interlo
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& g fcopyri ght _[n_terlocutory mjunctign.

injunction 285 er XXXIX, Rule 1 anc 2ofthe Civil P"’Celd“fe,%de, 1995

%:mter?nl;?ples iddowninEn glish precedents are frequentlyrelied, Pon 8

ep

indi an(j
: i ia.

fonowedmcourts in In 1 _

nterlocutory injunction three factorg g

i dlawthatin grantingi . ; ;
b t;::;igiz consideration. First, the establishment (;f a .?”{"afaci € cag ed
s:cond the balance of convenience 1 the'fan;l'I;" .ot pllamtxff apq ﬁnalh;
irreparz:lble injury would be caused to the plaintiff if interlocutory mJ”"Cti()n
is not granted.*
ntiffby the acts of defendant mustnot be trifj;,

: dto the plai isenti
[njury cause p ihe plaintiffs part may disentitle him an

Acquiescence Or delay on

interlocutory injunction.
The proviso of Section 55(1) of the Qopynght Act, 1957 provides thy;;
the defendantprovesthatatthe date ofinfringement, he wasnotaware and
lieving that copyright subsisted in the work_ .

no reasonable ground for be i
plaintiffshall notbe entitled to any remedy other than an injunction in respe

of the infringement and a decree for the whole or part of the profits made b,
the defendant by the sale of the infringing copies as the Court may in ¢

circumstances deem reasonable.

In case if the work is very large and the pirated portion can be separateg
from the unobjectionable portion, the pirated work will be stopped frop,
publishing but where pirated work cannot be separated from lawful work the
Court will not hesitate in granting injunction to restrain the publication of the

whole work.>
B. Designs

The plaintiff mayask foraninterlocutory injunction pendente lite against
the infringement of the copyright in his registered design. The principles
applicable to the grant of interlocutory injunction in the case of infringement
of design can be summed up as under: (1) plaintiff should make outa prima
Jacie case; (2) the balance of convenience is in the favour of plaintiff; (3)
interlocutory injunction may not be granted when the plaintiff can be ad-
f:q.uatel'y compensated inthe eventofhissuccess in the action; (4) interlocutory
injunction will be denied to the plaintiff if there are substantial grounds or
?ﬁ;kcltng i yalldlty ofther egs@ﬁon of plaintiff s design; (5)interlocutory
K (gep ari‘:;:gﬂ:l?;’nﬂ;lallyhbe demed-if the defendant gives an undertaking 0
requires; (6) ifinterloz?:t: “‘}df:rtak.mg-wm give the relief which the plam'tlff

’ ory injunction is granted the plaintiff will have 08"

acrossundertaking in dama .
i . gestoreco (aine
if the plaintiff fails in the action. up the defendant for any loss susi?
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iki Tasha . Ltd. v, Fari

N aridabad Gy Gadge

! denied the interlocutory iNjunction to the p

; £ P, Ltd.,* the Delhi High
Co < of the principles laid down inal

laintiff, Rohatgi J. on the

pasi ] 4 3ritish case American ¢ ,
Ethic‘)"7 decided by the House of Lords concluded: S iy

[n case of Bansal Plastic Ingyss

peld that it is in the discretion of th
which would be exercised i

polding registration of design.?

C. Trademark

Ina tradc.emar.k infringement a}ction, the plaintiff wants to stop the defen-
dant from using his mark before his market is destroyed. The plaintiffin order

to get interlocutory injunption, hasto show at the preliminary hearing that the
mark used by defendant is likely to confuse customers.

Where thfe matter is extremely urgent, the plaintiff may move for an ex-
parteinterim injunction before the motion forinterim injunctionis fully heard.
The Court may grant an ex-parte injunction for a limited period subject to
certain conditions, where plaintiff make full disclosure to the Court ofall facts
which are material to the exercise of the Court’s discretion and the Court s
satisfied thatitis in the interest of justice to issue an ex-parteinjunction to the
plaintiff.

Under Order XXXIX, Rule 3 of Civil Procedure Code, 1908 when an ex-
parteinjunctionisissued to the applicant, itbecomes his duty to deliver to the
opposite party, or to send to him by registered post, immediately after the order
granting the injunction has been made, a copy of the application forinjunction
together with other documents.

The Trade Mark Bill, 1993 which was introduced in the Parliament with
theintention of repealing the existing Trade and Merchandise Marks Act, 1958
z_m;d Ie-enacting a new one with necessary changes provided for an ex-parte
Injunction or for an interlocutory order.

¥ Clause 136 of the Bill was proposed to provide expressly that the Court
Might grant an ex-parte injunction and in particular, orders intended to
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d cumcntsrelatmgtotbbbg,Jt inam fthe‘(’”'tm

videnceor O'no dcanngwnthassc Slhd anner whigy th
traine ther pecuniz (

o 10 recover Jdamages or other peCliiary r(’lh(.:;.””

" '(:'.v

nction against the inf'ringCrng
¢ case of copyright in‘fringcn'] it g
f;n[

I

o interim i0JU
o for granting |

The factors e

Jemarks ar¢ game as are avallabl |

tra a facie €as¢ for grant Qf'ac‘l interim i”\iunc ‘

| ng-off, 1t incumbent U tig,
o

he

€ and

ontinuously; that the goods o6 :
e

ablish aprim .
[n order t0 €5 . domark orpassi

3 N : n . . ¢
againstthe mfrmgf Jlia, that plaintiff has been using its trading s,

- tiff to Show
plamtlff W O dand ¢
on eriod an 4 ;
trademark for 1 eness and are associated in the ming i

intiffhave acquireda distinct1ver
g}ea:llgr;l publicasgoodsoftheplam ff ; at glgogthf;e;enjant.alSOCa 6
o rademarks; thatthe 12 emark of the defendantis i
the same Of similar tra g busmizz

deceive and cause confusion in the public mit |
reputation ofthe plaintiff; and that the market of consumption of goods of

parties are the same."’
o v. Christine Hoden India (Pvt.) Ltd," plaingigy

In Johnson and Johnso dlaisy
failed to have made a prima facie case for the grant of mterim Injunction, [
National Carbonv. RajKumar, 13 plaintiff were using trademark EVEREADY
on their torches while the defendants who were newcomers and had map,.
factured only 2000 torches used LITEREADY trademark, interlocutory
injunction was granted."
granted evenl though the defendant has moveg
for rectification of the plaintiff’s mark and the suit is stayed."” Colourable
imitation of mark which may cause confusion in the mind of the purchaser s

also a ground for granting the interlocutory injunction.'®

Phonetic similarityis alsoa ground for grantinginterlocutory injunction.”
But the rule of phonetic similarity should not be extended in such a way that
words with same consonants of similar despatch should always be treated as

phonetically similar."

Genefallyiung)fplained delay in bringing the action may be a gretnd for
refusal of interim injunction. ' However, Court may condone the delay insome

circumstances.?

Interim injunction may be

D. Patent

The princi g
e Zggglclll:lrzs ltlt?:n which interlocutory injunction may be grantedind
; sam : . )
infringement. e as are applicable in the case of copyright

In Nati
ational Research and Development Corporation of India V. Delki
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that the plaintiff will suffer ap irrepa iceth

; o ractice that
,}fa E?;eﬁrizlj ;‘;1::2 r(:le, dmere chal_lenge atthe Bar would be quir:e sufficient
for e thp(>Cral‘y Injunction, butif the patent s sufficiently old and
has » 1€ Lourt would for the purpose of temporary injunction,
Ifthe i '

BEE LN A Rl ns patentis more than six years old and

»1twould be safe for the Court to i
iy proceed upon this
presumption.”? But ifthe Patenthasnotbeen usedin India, the plaintiff cannot

in equity seek temporary injunction 2

Unlike othe.r mtelleetual property, interim injunction restraining the
defendant from infringing a patent does not come within the scope of Order
XXXIX, Rule? 1. However, Section 151 of the Civil Procedure Code provides
Fhat nothing in the Code shall be deemed to limit or otherwise affect the
mheren? power of the Court to make such orders as may be necessary for the
ends of justice or to preventabuse of the process of the Court. And it has been
held that the Cou

: Court has powers under Section 151 to grant injunction in cases
not falling withi

0 Order XXXIX Rule 1 and 2.4 Reliefs for the infringement

of patents willbe granted under Section 108 of Patents Act which are subject
to certain other provisions.

II. FINAL INtuNcTION

A. Copyright

If the plaintiff succeeds at the trial in establishing infringement of
copyright, he will normally be entitled to a permanent injunction to restrain

future infringements. This injunction will be operative only during the
unexpired term of the copyright.

Injunction will be refused to the plaintiffif compensation will afford him
adequate relief. But if the invasion of plaintiff’s copyright is of a serious
character which would not adequately be compensated by an award of
damages, the injunction will be granted to the plaintiff.

In K. P.M. Sundhramv. M/S Rattan Prakashan Mandir,® it was held by the
Court that withholding of injunction would be more injurious to plaintiff’s
right than the grant of injunction would impose burden on defendants.

Therefore, the Court restrained defendants 1 to 3 from printing, publishing and
selling the books of plaintiff.

Normally, the Court will refuse injunctionin the circumstances where (1)
there is no evidence that the defendant has done or threatens to do anything
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enjoyment of any right vested in the Blair.

ith the : ntiy

ht, if any, of the plaintiff, is of a theoreticy) gty
he plaintiffa right to claim noming] dan:.ur(:‘
ict far more injury on the defendang ¢ ageg
derive from it.* lan g

i would interfere W
on of the rght
which would at the most gwpt
or (3) the injunction WOl.l]d. l‘nt‘l .
advantage which the plaintiff cou
B. Designs
If the plaintiff succeeds at the trial in ?stlalt)hshlzg mf“"g?n_lent e
registered design, he will normally be en.tlt ed to a permanent injuncy, .
rostrain future infringement because there1s alwaysapossibility T—
of such infringement in future. The object of granting mjunction is to preve‘Q
0.Inafewexceptional cases, B, er;t

suchrecurrenceand restore the status g jexc
ifit can be definitely shown that there1110 such likelihood of any feCurreng,

then an injunction may be refused.

On the otherhand, eveniftherei
injunctionifitisshownthat the defen
threatened to infringe.

In Calico Printers Association Ltd. v. Savani & Co.,”" the Bombay fy; ;
Court granted the permanent injunction to plaintiff against the imPOYtationi ¢
infringed articles to India. The injunction Was restricted to British India g
only for the period of copyright in respect of future infringements of the

plaintiff’s copyright.

-

whic
or (2) invast

sno infringement the Court may gran
danthad theintention ofinfringing hag

C. Trademark

The plaintiff is entitled to permanent injunction if he establishes tpe
infringement of his trademark at the final hearing. Permanent injunction may
be granted on the basis of threatened future injury. The Court need not wajt fy;
the appropriation of one’s property by use ofa similar trade name actually to
take place, if it clearly appears that such wrongful appropriation is extremely

probable and is likely to occur.”

i In Aravind Laboratories v. V.A.Samy Chemical Works,” permanent
injunction was granted where defendant’s trademark ‘RANI EYEVIX’ was
found deceptively similar to plaintiff’s trademark ‘EYETAX’. Aninjunction
may be denied where the infringementor unfair competition was discontinued
in gqod faith before commencement ofthe suit, and there is no reason to believe
that it will be resumed.

withI rfr?o(iefenflam is guilty of deliberate and intentional fraud, he will be dealt
fo ifthe ST‘?tly and permanent injunction will be granted but on the other
¢ plaintiff’s trado is fraudulent, relief will be denied.
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D. Pateny

The factors for grantine per W
;. &Permanent Mpunctionagainst the inf ringement of
- . ANCNLO

ent are SAME as are available for the & :
pate areavailable for the infringement of any ofher iy llectual
y electua

. Permanent injunction wi .
property entinjunction will be |imited for the duration of
only. Permanent injunction wiy uration of the patent

: also b :
laintifF's patenthas been Rod i € granted where a threat 1o infringe

“pon which the Courtimpy hcd. Actualinfringement s merely evidence
PUI€s an intention to continue in the same course.

Injunction will not be gran

infringing article. In such g cq
cence of plaintiffis a groupg

ted where defendant has stopped the use of
se only damages would be awarded. Acquies-
for the refusal of injunction.

Injunction will also be denie
endorsed “Licences of right”
under Section 88 of the Patents

the infringement by importati

d where the infringement relates to a patent
and the defendant is willing to take a licence
Act1970. This privilege isnotavailable against

L Gt on of the patented article from foreign Coun-
tries. €I coming mto force of Trade Related Aspects of Intellectual

Property Ri_ghtS(TRl?s) Agreement in 1995, it became obligatory for India to
do away with provisions of “licences of right”.

Incase of partially.valid patentifthe plaintiffproves that the invalid claim
was framed in good faith and with reasonable skill and knowledge, the Court

has discretion to grant injunction or other reliefin respect of any valid claim
which is infringed.*

III. DAMAGES

The purpose ofanaward of damages s torestore the plaintiffto his position
before the infringement. Such damages are therefore compensatory.

A. Copyright

Copyright infringement is a tort and the overriding principle in tort law is

that damages should be compensatory.* Damages in tortaim to put the victim
back to his position before the tort.* If infringement is established, damages
are presumed.* Nominal damages are always awarded where a legal right has
been infringed irrespective of the actual damage.* Generally, the damages
would be equivalent to the fair fee or royalty which the defendant would have
paid had he got the licence from the copyright owner. Butitdoes notmean th?t
defendant has gota licence from the copyright owner. Some more factors will
also be taken into consideration to assess the damages e.g. diminution of the
sales of copyright owner’s work, or the loss of profit which he might otherwise
have made, but this will exclude any benefit which may havg accrued to the
defendant by use ofhis work. Apart from this, the fact thatthepirated wgrlt(arlr(l:l)l’
have injured the reputation of copyright owner isalso a fact that may be
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assessing the dnmagc.s.‘
d Kingdom, there 18 10 provi
award ofadditional damages
fringement Of the fortuner
., in the absence of suc
exemplary of punilivc damages in approprmtc cases.
Damages for conversion as defined by Lord .Atkm in I‘a’?C{l,S' B 4y
Yorkshire Rail» Mac Nicoll* ar® damages while dealing with goods i,
. ith the rights of the true OWnet- provided that it is a,
. : he part of defendant, in so dOin;,J
hich 18 inconsistent with t}i

gion in India in the Copyr

in special circumstances (‘l}{h?
- olg¢

ecaped by the defendany h

h a provision, may -0y

P s ay (J.V/;]r{l

into cnnsidcmlion in

Unlike Unite
Act, 1957 for the

asthe flagrancy ofthein
1 misdced. However, cou

to deny the owner’s right, or to assert a right W

owner sright.

The Copyright A
which copyright subsists and all plates us
oduction of such copies shall be deemed t0 be the property of the owner of

i ke proceedings for the recovery of

pect of the conversion

the copyright. It then enti
possession of the infringing copies and plates Of inres
f copyright will not be entitled to any remedy ifthe
defendantproves thatat the onofthe infringing copies, he was
notawareand hadno reasonable grounds forbelieving that copyrightsubsisted
ble grounds for believing that such copiesdo

in the work or that he had reasona
he work.*

ot involve infringement of the copyright int
amages for infringement of copyright and for conversion

Jternative but cumulative.

B. Designs

ment of copyright in designs as

(1) of the Designs Act 1911, he will be liable for every
the registered proprietor of the designa

able asacontractdebt. Thetotal

11 not exceed Rs. 1000/ T

ging copiesof any work ip

s thatallinfrin
tended to be used for the

¢ 1957 declare
ed or in

thereof.? But the owner o
time of' conversi

The remediesofd
set out above, are nota

When a person commits an infringe

detailed in Section 53
contravention of the section to pay to
sumnotexceedingRs. 500/- which isrecover

sum recoverable in respect of any one design wi
¢ for the recovery of damages for any

st the repetition thereof, the

If the proprietor elects t0 bring a sul
awarded andtobe restrained

§ucl? contravention and for an injunction again
infringeris liable to pay such damages asmay be

accordingly.*
The remedies available under Sectio
oA : able n 53(2)(a) and 53(2)(b) are tWo
g;:tLX;Ct tremedms and plaintiff cannot avail both the remedies simultaneous!y
s to elect one out of two and that too on an earlier stage of the trial.”
td. v. Hajee

The Rangoon High Court in Calico Printers Association L
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(Fateh Mohamed™ held that the actual d

{ always be seriously considered in deter amage suffered by the plaintiff

: . ' mining the amount recoverable
[nhis¢ ase whileupholding the claim of plaintiffunder Sccm:r;;(t;c;();)cr(ﬂ;

arded much reduced amount on th -
Sjry A SO, ¢ ground that the plaintiff had suffered

C. Trademark

_In. tr gdﬁltl;:;ré( bmfrlr_lgement cases, it is sufficient for the plaintiff to prove
that his 118 een lnYaded. He need not prove special damage in order to
ot damages. Nomally, ifa plaintiff succeeds in getting an injunction for the
; nfrmgemer'lt ofhis trademark he is entitled to claim damages. But where the
cuit for infringement relates to a certification mark, the Court cannot grant
reliefby way of damages other thannominal damages.* The plaintiffis entitled
onlyto qommal damages, where the infringement isinnocentand the infringer
discontinues the use of plaintiff’s trademark the moment he becomes aware of
the infringement.* Ina passing-offactionalso, in similar circumstances only
nominal damages will be granted to the plaintiff."’

In trademark infringement cases, the defendant is liable for all the loss
actually sustained by the plaintiff which was the natural and direct conse-
quence of the unlawful acts of the defendant. But if the plaintiff claims
substantial damages, the onus isonhimto prove that the action of the defendant
has resulted in substantial damages to him.** In Gujarat Ginning V. Swadeshi
Mills,* only nominal damages were ordered as there wasno evidence ofa fall
in the sales of the plaintiff’s goods.

Damages willalsoinclude injury tothe plaintiff’s reputation, business and
oodwill.* Whileassessing damages, the cost of advertisements to counteract
the effect of the defendant’s conduct may also be taken into account. In
Manockju Petit Manufacturing Co. V. Mahalaxmi Spinning and Weaving Co.™

it was held by Farran J.:

“In cases of unlawful use of a trademark, loss of profits forms the
substantial ground of the claim for compensation. Loss of profits can be
caused evidently intwo ways. (1)by diminishing the amount of the goods
sold by the plaintiffby taking his customers or ousting him from his usual
market, or insome similar way; (2) by causing the goods actually sold by
the plaintiff to be sold at a diminished price”.**

D. Patent

A successful plaintiffis entitled to damages in respect of actual infringe-
ments of his patent, or at his option, an account of proﬁts.53 Damages should
be equivalentto the injury which the plaintiffhas suffered from wrongful acts
of the defendant. Only those injury would be taken into account which have
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" 1911 whether a defendant can be a5

.'udgcxnent§ of the CourFs on this issue are n():( 32 - 1k?ep e accou.m' The
Calico Printers Association, Ltd v, \Goslo K;};)C 'cha;; .How'ever, in (a} case
remedy Was refused to the plaintiff. The Court in thl;; cl o e
the plalr_mff could 1}ot have an account of profits made gsi’hrf‘ﬁdﬁ lt g e
altcrqatlve toa (.:lalm of damages or to a claim for the z rr? f ep Rant e
This is for the simple reason that it was not SO providé)d btl)y ft?e (s)tatlft.elfgow'

In Calico Prmt‘frs Association Ltd. v. Ahmed Abdul Karim Bros. Ltd.,*
the defeqdants adrqlttefi infringement of the design of plaintiff anci -gave';m
undertaking not to infringe plaintiff’s rights in future and offered him to pay

rofits made by infringement. The Court granted the profits earned by the
defendant as damages to the plaintiff.

However, .Pfof. Ponnuswami is of the view that instead of granting an
interlocutory injunction against the defendant, the Court may order the
defend'fmt to.keep an account. It is within the judicial discretion whether the
injunction will be ordered or the defendantwill be ordered tokeep anaccount.*

To sum up, it can be said that despite the fact that Sections 53(2)(2) and
53(2)(b)do not‘provide aremedyby whichadefendantmay be orderedtokeep
an account, but the Courts are entitled under its general jurisdiction to grant
equitable remedies which have not been excluded by the statute expressly or
bynecessary implication. The same attitude wastaken by the Courtin the case

of remedy of delivery of goods under the Designs Act in Calico Printers
Association Ltd. v. Savani & Co.”

C. Trademark

The principle upon which the Court grants an account of profits is that
where one party owes a duty to another, the person to whom that duty is owed
is entitled to recover from the other party every benefit which that other party
has received by virtue of his fiduciary positionashehas obtained it withoutthe
knowledge or consent of the party to whom he owed the duty.®®

So far as apportionment of profits is concerned there are two ways of
sharing the profits. Where the trade mark infringed has become well knownas
the product of a particular manufacturer and has acquired a reputati'on under
that mark, all profits made by an infringer by selling goods of that kind undeg
that name may in some cases be said to beattributable to hisuse of the mark.
But where a substantial part of the sale of the defendant’s articles 152 fesult of
the merits of his articles and his established reputation, the plaintiff will not be
awarded the full profits. The burdentoprove this situat?on isondefendant.It ngs
onthe plaintiffwho seeksanaccount of profitsto establishthat p{oﬁts werer:}) €
by the defendant knowing that he was transgressing the plaintiff’s rights.
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sioc annotbe separated, the order for delivery upmay extend to the whole of
thearticle: | ;

The Copyri ght Act, 1 957, though doesn

Jfdelivery up but prgvides in addition to injunction, damages and accounts
ayother remgdy which may be conferred bylaw.” Therefore, Court can gran;
cemedy of delivery up under Copyright Act 1957

otspeak specifically ofthe remedy

B. Designs

The D.emgns'Act, 1911 makes no provision for delivery up or destruction
of infringing articles. But in Calico Printers Association Ltd. v. Savani &
Co.,”’ the Court made an order for delivery up of the infringing goods. It was -
held by the Courtin that case that though Sections 53(2)(a)and 53(2)(b) of the
Designs Act, 1911 did not specifically provide for delivery up of the goods to
the plaintiff for destruction but it did not have the effect of excluding equitable

remediesinrespectofan infringement of copyright in design which the Court
is entitled to grant under its general jurisdiction.

In another case Calico Printers Association Ltd. v. Ahmed Abdul Karim
Bros. Ltd.,” itwas held by the Court that the order for delivery up can be made
by this Court as an equitable relief. But such an order for delivery up must be
made in the spirit of the provisions of Section 53. Such a relief can be granted
only inrespect of goods for the purpose of sale but not in respect of any other
purpose.?' Thus it becomes clear that the Court while exercising its discre-
tionary power can grant this equitable remedy to the plaintiff.

C. Trademark

Unlike copyright law, the Trade and Merchandise Marks Act refers only
to “delivery up of infringing labels and marks for destruction or erasure” and
not to delivery up of the goods bearing such labels or marks.* It is therefore
clear from the above mentioned provision that goods bearing the deceptive
mark in the possession of the defendant may notbe ordered to be destroyed but
only that the labels or marks may be ordered to be erased therefrom and after
erasing labels ormarks the goods willbehand over tothe defendant. But where
the mark is so stamped or imprinted on the goods that erasure is impossible

without destruction of the goods, the Courtmay order for the destruction of the
goods.

Though under the old Trade Marks Act, 1940, there was no specific
provision for delivery up of infringing labels and marks but the Court had
ordered delivery up of infringing marks for destruction or erasure.”

D. Patent

The Court can order for the destruction or delivery up of infringing goods
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whichare in possession of the defendant. It is entirely within th,, ik A
the Court. The purpose of making such order is to prevent the de fer; ;rction 4
making use of the infringing articles which are in his possess;oy, T}? frm:
will limit the order upto the extent which is necessary for the prog ot & C"”n
plaintiff. In British United Shoe Machinery Co. Ltd. v, (;”.m?(’ﬂ Ofth,
Machinery Co. Ltd.* it was held that delivery up of a part of ;)(f)f o,

n$
combination was sufficient.” end'np

The defendant is not entitled to any compensation for losg Cause ¢
by such destruction or delivery up, and cannot set off the valye 5 O hip,
delivered up against a claim for damages.® 800qy

VI. CoNCLUSION

Intellectual property law, a product of the industrial civilisati()n
assumed equal importance both at national and international leve]g TOdhas
when the demand for increased protection of intellectual property hag g Y,
the developing countries have shown reluctance to give full protectiozen’
intellectual property. For this reason the developed countries have negotiat ¢
traderelated aspects of intellectual property (TRIPS)notunder Worlq Intelleed
tual Property Organisation (WIPO) which is a body for intellectua] pmpenc.
but under the auspices of General Agreement on Tariffs and Trade (G ATT?
which is a forum for international trade.

InIndia different type of civil remedies are available against the infringe.
ment of intellectual property. Though the remedy equivalent to the remedy of
Anton Piller Orders in United Kingdomis not available in India but sometimeg
our Courts grant the same remedy.*’

There is no provision under the Copyright Act, 1957 for the award of
additional damages in special circumstances such as the flagrancy of the
infringement or the fortune reaped by the defendant by his misdeed. Therefore,
our Copyright Act should be modified in order to cover additional damages

under its provisions.

Damages under the Designs Act, 1911 seems to be inadequate. Under the
Act, the infringer is liable to pay the proprietora sum, not exceeding Rs. 1000/- in
the aggregate asa contract debt.* Though this limitation of Rs. 1000/- doesnot
expressly cover the damages that may beawarded by a court in an infringement
suit but the general feeling is that damages are limited to Rs. 1000/-. The
provisions of the Designs Acthave become outdated. Thisis one of the reasons
why there is not much innovation in India.

The remedies of account of profits and delivery up or destruction ar¢ not
available under Designs Act, 1911 against the infringement of copyright I
registered design. However, the Courts are entitled under their gener
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. risdiction t0 grant equitable remeg 5

printers Association Ltd. v, Sgyap: 1€ as hag
G 1

been held by ¢
. & Co.% eld by Court in Cali
The Copyright Act 1957 hag been A
; ame

994 to prote nd '
Act, | protect computer software in i Copyright (Amendment)

an effecti
The enforcement regime of des; fective manner.

! ns 4 . .
» complete overhaul to provide strog pro sction s inadequate and requires

L. Ng penalties for design piracy.
» 1993 was proposed to update the trademark law and

provided for strong penalties against th Py
runately that Bill has lapsed in the Parlei:rﬁgrelinark infringements. But unfor-

The Patent Act
ABillin thisconc e,rrll?vz?swas also prQPOSCd to be amended by the Parliament.
introduced in the Parliament but it has also lapsed.”
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