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PROFESSOR INCHARGE’S PAGE

volume of the National

[ fcel great pleasure in presenting the first
Judges, law students and

Capital Law Journal to law teachers, advocates,
others who are called upon to grapple with nitty-gritty of law. At the outsct,
[ take this opportunity to thank and congratulate my learned colleague,
Professor Balbir Singh who concieved the ideatopublisha Journal of Law
Centre-II. It was only on account of change of events with the passage of
time that I took over as Incharge of Law Centre-II and got an opportunity

to write this page.

It hardly needs to be emphasised thata Law Journal is a vehicle to carry
to the readers, the new ideas, techniques, pursuits, innovations and
rescarch undertaken by law scholars in law schools and other spheres of
law. Legal research is necessary concomitant of law teaching and as such
it is necessary duty of law teachers to undertake serious and meaningful
research. Legislature makes the law, executive implements the law and
judiciary interprets the law and thus the Court has the last word to say on
any point of law. Ours is a Constitution of checks and balances. If the
legislature or the executive makes a mistake, the judiciary sets them right
through the interpretation of law. So the law is not cxactly that what we
find in the statute book. Law is the last word of the last judge. Meaning
thereby, the final position about any law emerges on account of interpre-
tation given to it by the Supreme Court in India. An example in sight is
Article 14 of the Constitution of India which appears to have guaranted
absolute equality toall. Our Supreme Courtasa result of true interpretation
of Article 14 read within the doctrine of reasonable classification on the
ground that the cquality can be only among equals. In a country like India
which is socially and economically imbalanced socicty, absolutc cquality
is neither possible nor desirable. Article 14 does not specifically provide
for reasonable classification which however has become a part of Article

14 as a result of its interpretation by the Indian Supreme Court.

To crr is humane, so goes the saying. What if the Court, especially the

Supreme Court makes a mistake in interpreting the law. For other Courts,

the remedy is an appeal to the higher Court. It is onc situation, among
others, where law professors should conduct sincere and serious research
to highlight the errors committed by the Supreme Court in interpretation
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oflaw. Thercarc scveral instanccs.avai lablc to Show the Mty
ted by the Supremc Court. Incasc titled Golak Ny, V. Stare U/PC
1967 SC 1643, the Suprcmg Court hclq thgt there is n di t‘rCi'cnll
a law and an amcndmcnt of the Constitution and l?ccausc Of the g, %
injunction contained in Article 13 of the Cons.tltutron to the ct‘fbczt;m””ry
state shall not makc a law to takc' i abridge the ﬁlndam(:nnlha.t the
guaranted by part III of the Constitution, the Parliament Canno Ch;, Tighy
fundamental rights even by an amendment of the Constiturion. Pro]tgC .

P.K. Tripathi, a professor of law of Delhi University mmcdiatcly rOL‘ssnr
occasion and produced an article criticising the judgement 0f the SUp:cC to
Court in Golak Nath case, clearly bringing out a difference thchnl:;
ordinary law made by the legislaturc in excrcise of legislative POWer gng
amendment of the Constitution on the ground of “Criterion for Valigiy,:

CC b

It is heartening to note that the Supreme Court in its Judgement i
Keshva Nanda Bharti v. State of Kerala, AIR 1973 SC 1461, while
overruling its judgement in Golak Nath adopted the same principle of
‘Criterion for Validity’ as propounded by Prof. P.K. Tripathi, cven though
without referring to the research work done by Prof. P.K. Tripathi. I am
writing all this with a view to stress the paramount need for law professors
to produce research work which may operate as guide for the judiciary and

give the judges an opportunity to correct their own mistakes, if any, in
future judgements.

- One formidable difficulty in the way of law tcachers undertaking
worthwhile rescarch, had been that they remained divorced from law in
melas they were not allowed to practice law in Courts. Justicc V.R.
Krishna Iycr, former judge of Indian Supreme Court in his foreword tod
report prepared by Prof. Upendra Baxi, former Vice-Chancellor of Delhi
niversity on Social-Legal Rescarch in India, in 1975, quoting from the
$ obtaining in United States advocated the need for permission
Ners to appear in Courts, According to Justice Krishna Iyer. th®
cachers can champion various Iegal causes and producc mgﬂ“;
-legal research. The legal academicians must get a prawci}.

Al&:sb,a,legal aid cases and social action cascs in ordt. l
¥ m&mpmduce legal research. Justice P.N. B hﬂ.g \w:lt“
MM.Supreme Court realising the potcnna!st})r
d to the Government of India to takc SICpbtl?t‘
a8 advocates on my request. Accordingly- ool
. in 1979 enabling law teachers 10 &0
iversity Grants Commission w Jaw
aresolution to the cficct thdtcia

E}inLegal aid cascs and SO
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action cases. The Delhi University in the meeting of its exceutive council

also resolved to allow law tcachers to appear in Courts in legal aid cases
and social action cases. Since this development, the quality 0 ftcaching and
rescarch in Law Faculty of Delhi University gota new filip. It is common
knowledge that Prof. Upendra Baxi achicved academic excellence be-
cause he used to appear in Supreme Court like Agra Home casc.

This is the maiden attempt of Law Centre-I1to publish the journal. Tam
pretty surc that the journal shall mect the aspiration of its readers. It will,
certainly illumine the intuition and inspire the intellect of the members of
the legal fraternity. The editorial committee of the journal and especially
Prof. A.K. Koul. Prof. Balbir Singh and Mr. v K. Ahuja have donc
commendable work in producing the Journal. In the fond hope that this
Journal will not compare ill with any of the best Journals in the World, |
thank all the members of the editorial committee and wish the Journal a
grand success. | thank the printer M/s Shivam Offest Press, New Delhi for
doing good job of producing this volume with quality print on good paper

and presentable cover and design.

Professor S.S. Vats

Law Centre 11,
Professor-in-Charge

Dhaula Kuan,
New Delhi 110 021
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MAJORITIES’ RIGHTS TO ESTABLISHAND
ADMINISTER EDUCATIONAL INSTITUTIONS

Justice K. N. Goyal*

I. THE SPECTACLE OF Hinbus CLamming To BE NoN-HINDUS

The claim of the Ram Krishna Mission that it was a minority institution in
. ml.xch asthereligion followed by the Mission was different from Hinduism
wasrightlyrejected by Supreme Court bench consisting of Justices Kuldip Singh,
Venkatachalaand Sahir Ahmad in Bramchari Sideshwar Shaiv. State of West
Bengal.! The learned Judges, however, allowed the Mission to administer the
(.:ollege through its own governing body. They did not consider it to be in the
interest of justice to accede to the prayer of the teachers’ union who had moved
the High Court for a writ of mandamus to compel the State Government to
constitute a governing body for the college on the standard pattern prescribed
for other colleges. The question whether areligious denomination has the right
under Article 26(a) of the Constitution to establish and maintain institutions for
general education also as distinguished from religious education wasleft open
to be decided ina proper case where all the parties who might be concerned with
it are afforded adequate opportunity to have their say in the matter.

Similar attempts have earlier been made by the Arya Samaj to seek
protection of Article 30 as a minority by claiming that theirs was “Vedic
religion’ which was distinct from Hinduism. Their contention was alsorightly
rejected by a Division Bench of the Delhi High Court consisting of Justices
Deshpande and Pritam Singh Safeer.” The claims of Jains and Sikhs whose
religions were held to be separate, even though they were governed by a
common Hindu law, were however, upheld.

A similar claim by the Brahmo Samaj did succeed before a full Bench of
the Patna High Court in Dipendra Nath Sarkar v. State of Bihar.’ But
Deshpande J (as he then was) of the Delhi High Court inthe above noted gase“
has rightly drawn attention to the definition of “Hindu” in the Hindu Marriage
Act and other like Acts under which Virashaiyas, Lingayats and follm.;vers of
the Brahmo Samaj, Prathana Samaj or Arya Samaj have. been'. descnbed' a5
Hindus by religion. It is adifferent matter that though Budh‘Jsts, Sikhs and.J ains
follow different religions, as recognised in the Constitutl_on as wel} as in the
Hindu Code, they too follow the Hindu way of life, as pointed out in Ganpat
v. Returning Qfficer® and Pannalal v. Sitabai,* and are governed by the same
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Hindus. The Delhi decision, dissenting from the Patng

ersonal law as : e on \

mely AzyaPratimdlnSabhav. ihar, irly right, as alsoin g Simy

na ) d in Sastri Yagnapurushadji v. Muldas Bhudy, Cﬁ;or “’ii};
as &

' resse
g]aelc‘:ftjlj?gﬁl Court has also upheld the claim of J_ain. Sasamingr, o
community in SreeJain Shewtambara T erapanthi Vidyalayg g s Ofg
Bengal.’ W
The fact that sections of the Hindu community like the Ary, Shr
Brahmo Samajand Shri Ramkrishna Mission should have been driye,, ; 9, the
such untenable claims is indeed disquieting and has led people talko Ma,
divisiveimpactof Article 30. Evensome Judges have given expressiop, toosfl:he
c

feelings. Justice Safeer for instance spoke in the above mentione Dl
judgement of the need to guard against all kinds of disruption, an o rilhl
ed

that :
The Constitution in origin is a secular constitution meant for ), It
- 1§

directive principles indicate that the growth of a united nation i Whigh
all people may be living with satisfaction was the aim. It was not the aifn
toencourage fissiparous, dissipating anti-national tendencies. No natiop
can afford to submit itself to a process of disintegration.

II. MusLiMS AND CHRISTIANS AS MAJORITY COMMUNITIES AND
Hinpus As MINORITY

Let us therefore consider whether institutions run by majority commup;.
ties are entitled to the same right that Article 30 confers on the minorities, o
is it a mere privilege conferred on the latter which is not available to the
“majorities”. The plural number is advisedly used here. Taking the religious
basis first, the Sikhs are the majority community in the State of Punjab. So are
Muslims in the State of Jammu and Kashmir. Prior to division of Punjab, Sikhs
were a minority throughout the State. If tomorrow Jammu is carved out asa
separate State, Muslims will become a minority in Jammu, though today they
are the majority community throughout Jammu and Kashmir. Letus now take
the linguistic basis. Gujaratis are a minority in the city of Mumbai, and
Maharashtrians are a minority in Ahmadabad. Prior to reorganisation of the
Bf)mbay State, Ahmedabad was part of it and Gujaratis were a minority there.
Hindi-speaking sections of people called “bhayias” are a minority in
Maharashtra. Marawaris and “Hindustanis”, are a linguistic minority 10
lellcutta. Buf assoonasa “bhaiya ” goes back from Mumbai to his home State
ga gslt’h or Bl[}]!ar’ ora Marwan. or “Hindustani” goes back_ from Calcutrtj;
»A lj"anﬁi?;:r 4P, herevlerts _tohfs§tatusasamemberofamajoﬂf}’con,’mu e
oraBengali whilelivingin New Delhiisamemberof2 €%,

en

minority but as soon as he goes back to live in Tamil Nadu or West
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becomes a member of the majority cor . i ‘

SUP‘:C lllﬁ)COurt decisioninthe 1Jw 0 L):\:;:‘,T}T :1] nll/t )'C()/} ll el;: l;} /Ezlt]li;z; vf rz;z t;hoef

S’ul?lgb, land D.A. l'/. C()l‘/cgc_.Iulllmderv, .S‘tar,e.of [’un]"a’h,” decided the adtiie

( cal):;imy' t:CI‘]S.ﬂm.c. COI‘ISl'IllltIO!‘l Bcngh, holding that Arya Samajist Hindus
ing Hindi in Devanagri as their language) were a religious as well as

linguistic minority in the Sikh-majori
the State language). jority State (having Punjabi in Gurmukhi as

g qull(l:r Article 1.4 of the Constitution, the State is prohibited from denying
loany personequality before the law or the equal protection ofthelaws. There
isno doubt that some provisions such as in clauses (3) and (4) of Article 15 and
claqse (4) of Article 16 which permit discrimination in favour of women and
sociallyand educationally backward classes of citizens, including members of
Sche.duled Castes and Scheduled Tribes, in regard to recruitment to public
services oradmission o educationalinstitutions. Thisis permitted because of
the need to make unequals equal and to bring about equality between different
classes of citizens in the real sense. If there is a socially and educationally
backward or otherwise deprived class of citizens its members may notbe able
to compete on equal terms with members of the relatively forward classes.
Hence reservation was considered necessary in order to allow them proper
representation in the public services and in the field of education." Special
representation has also been allowed in Legislatures for the members of
Scheduled Castes and Scheduled Tribes. All this is by way of “affirmative
action”. Does the protection given to the minorities by Article 30 fall in the
same class?

The question could not possibly beanswered inthe affirmative, for, asseen
above, the same person who while living in one city is amember ofalinguistic
minority becomes a member of the linguistic majority on coming back to his
fore fathers’ land. Thus the label of “minority” and “majority” is not
permanently affixed to a person who depends on his current abode and on the
latest political boundaries pertaining to that abode. Surely a Tamilian or a
Bengali while living in New Delhi does not become relatively backward
compared to hiskith and kinin hishome State. Itcannot therefore be contended
with any justification that the minorities were favoured by way of affirmative
action in order to make themequal to others who were better placed education-
ally. Indeed it is well known that the standard of Christian missionary
educational institutions was by and large higher than the level of other
institutions. Thanks to the dedication of Christian missionaries, aided gener-

ously by the British rulers, the educational as well as literacy average of
Christians is also higher than that of Hindus."” Another religious minority,
namely Parsis, are by all accounts far more advanced socially, educatlgnglly
and economically than any other religious community in India. The religious
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Sikhs and Jains are certainly notany more backward or forwa
generally. The facleassumptionin St. Stephens ¢, ] [egr'd
e

14 made in the context of preference to Christiang i, i
€

v. University of Delhi, UL Ao
matter of admissions toa Christian institution that minorities are “underpriy;
leged” communitiesand that the principle underlying Article 16(4) s attracte

in the matter is, with due respect, not based on any factual survey. The only
circumstance cited in support of this conclusion was that if admissions weye
to be strictly on merit, noteven ten percent seats couldbe secured by Christjay,
candidates. Considering that the percentage of Christians in the tota] popula-
tion of the country ismuch less, this can hardly bea matter of alarm. Inany case

nobody pointed out to the Bench that the label of ‘minority” applies not merel;j
to the Muslims, Christians and Buddhists who are religious minorities in the
country as a whole but also to Hindus as a religious minority in Jammu anq
Kashmir, Meghalaya and Punjab and migrant Hindus as linguistic minorities
all over the countryand to the advanced religious communities of Parsis, Jains
and Sikhs. Besides, as will be presently seen, the protected minorities are not
required to confine the admissions to their institutions to members of the
minority community in order to earn the constitutional protection. Often, in
minority institutions, the students belonging to the majority for outnumber
those belonging to the minority concerned. It cannot therefore be said that it
was proposed through Articled 30 to raise the educational standard of the

minorities in order to make them equal to others.
I1I. Te KeraLa EpucaTion BiL Case

minorities of
ascomparedto Hindus

Article 30 first came up for interpretation before a seven judge Constitu-
tion Bench constituted to consider the reference made by the President under
Article 143 inre Kerala Education Bill sponsored by the Communist Govern-
ment of the State which was stoutly opposed by the Christians and Muslims. s
Chief Justice S.R. Das delivered the majority opinion. He spoke for six judges,
the sole dissent by Justice Venkatarama Aiyar being confined to the question
whether minority institutions were entitled also to recognition and State aid as
partof the right guaranteed by Article 30(1). ChiefJustice Das hold, inter alia :

(¢) Aninstitution, in order to be entitled to the protection, need not deny
admission to members of other communities.

(b) Itisnotnecessary thatan institutionrunbyareligious minority should
impart only religious education or that one run by a linguistic minority should

teach language only. Institutions imparting general secular education are
equally protected. The minority has a right to give a thorough, good general

education.

(¢) Grant of _aid or recognition to such institutions cannot be made
dependent on their submitting to such stringent conditions as amount to
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